
No. 13-20-00355-CV 

In the Court of Appeals for the 
Thirteenth Judicial District of Texas 

Edinburg Division 
HIDALGO COUNTY WATER IMPROVEMENT DIST. NO. 3, 

Appellant, 
v. 

HIDALGO COUNTY WATER IRRIGATION DIST. NO. 1, 
Appellee. 

ON APPEAL FROM THE COUNTY COURT-AT-LAW NO. 4, 
HIDALGO COUNTY, TEXAS, THE HONORABLE FRED GARZA, JR., PRESIDING 

APPELLANT’S EMERGENCY MOTION FOR TEMPORARY ORDERS 
 

Frank Weathered 
State Bar No. 20998600 
Frank Weathered P.C. 
P.O. Box 6935 
Corpus Christi, TX 78466 
Phone: (361) 904-3157  
Email: frank@weatheredlaw.com 
 
Randolph K. Whittington 
State Bar No. 21404500 
Law Office of Randolph Kimble 
Whittington 
2014 East Harrison Avenue 
Harlingen, TX 78550 
Phone: (956) 423-7200  
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com 
 

W. Brad Anderson 
State Bar No. 24055106 
Jackson Walker, L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX  78701 
Phone: (512) 236-2000 
Fax: (512) 236-2002 
Email: banderson@jw.com 
 
 
Counsel for Appellant 
Hidalgo County Water  
Improvement District 
No. 3 
 

 

No. 13-20-003 55-CV 
In the Court of Appeals for the 

Thirteenth Judicial District of Texas 
Edinburg Division 

HIDALGO COUNTY WATER IMPROVEMENT DIST. NO. 3, 
Appellant, 

V. 

HIDALGO COUNTY WATER IRRIGATION DIST. NO. 1, 
Appellee. 

ON APPEAL FROM THE COUNTY COURT-AT-LAW N0. 4, 
HIDALGO COUNTY, TEXAS, THE HONORABLE FRED GARZA, JR, PRESIDING 

APPELLANT’S EMERGENCY MOTION FOR TEMPORARY ORDERS 

Frank Weathered 
State Bar No. 20998600 
Frank Weathered P.C. 
P.O. Box 6935 
Corpus Christi, TX 78466 
Phone: (361) 904-3157 
Email: frank@weatheredlaw.corn 

Randolph K. Whittington 
State Bar No. 21404500 
Law Office of Randolph Kimble 
Whittington 
2014 East Harrison Avenue 
Harlingen, TX 78550 
Phone: (956) 423-7200 
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com 

W. Brad Anderson 
State Bar No. 24055106 
Jackson Walker, L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Phone: (512) 236-2000 
Fax: (512) 236-2002 
Email: banderson@jw.com 

Counsel for Appellant 
Hidalgo County Water 
Improvement District 
No. 3

ACCEPTED
13-20-00355-CV

THIRTEENTH COURT OF APPEALS
CORPUS CHRISTI, TEXAS

8/27/2020 4:55 PM
Kathy S. Mills

CLERK

                      FILED IN
        13th COURT OF APPEALS
CORPUS CHRISTI/EDINBURG, TEXAS
          8/27/2020 4:55:43 PM
                KATHY S. MILLS
                        Clerk

mailto:frank@weatheredlaw.com


2 
 

TO THE HONORABLE COURT OF APPEALS: 

 Hidalgo County Water Improvement District No. 3 (“Water District 3”), 

Appellant in the above-entitled and numbered cause, files the following Emergency 

Motion for Temporary Orders, and in support thereof would respectfully show: 

 A. Introduction 
 
 This appeal arises out of an eminent domain proceeding brought by Water 

District 3 to condemn an easement related to property owned by the Appellee herein, 

Hidalgo County Irrigation District No. 1 (“Irrigation District 1”). See Exhibit A-1 

(first amended original petition in condemnation).1 The Special Commissioners 

awarded $1,900.00 to Irrigation District 1 as just compensation. Ex. A-2. Water 

District 3 paid the Award into the registry of the court. Ex. A-3. Under Section 

21.021(a) of the Texas Property Code, this entitled Water District 3 to immediate 

possession of the condemned easement pending the outcome of litigation. Irrigation 

District 1 then filed an answer and statement of objections to the Award (exhibit A-

4), followed by a plea to the jurisdiction asserting governmental immunity (exhibit 

A-5), while Water District 3 moved for issuance of a writ of possession under the 

Property Code (exhibit A-6).  

 
1The appellate record has been requested but not yet filed (the current deadline is October 2). In 
support of the instant motion, therefore, Water District 3 is attaching the Affidavit of Frank 
Weathered (Exhibit A), the purpose of which is to authenticate pertinent parts of the record.    
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Hidalgo County Water Improvement District No. 3 (“Water District 3”), 
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District 3 to condemn an easement related to property owned by the Appellee herein, 

Hidalgo County Irrigation District No. l (“Irrigation District 1”). See Exhibit A-l 
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 Before ruling on Water District 3’s motion for issuance of writ of possession, 

the trial court granted Irrigation District 1’s plea to the jurisdiction and signed an 

order dismissing the case based on the unprecedented argument that local 

governmental entities, such as Irrigation District 1, enjoy governmental immunity in 

condemnation proceedings (the “Order of Dismissal”) (Ex. A-7). To the contrary, 

the law is exactly the opposite. City of Conroe v. San Jacinto River Auth., 602 

S.W.3d 444, 457-58 (Tex. 2020) (holding that governmental immunity does not 

apply to in rem proceedings); City of Blue Mound v. Sw. Water Co., 449 S.W.3d 678, 

683 (Tex. App.-Fort Worth 2014, no pet.) (“A condemnation action in Texas is an 

in rem proceeding”).  

 Within a few days of the erroneous Order of Dismissal, therefore, Water 

District 3 filed a notice of appeal. In the trial court, Water District 3 also filed an 

emergency motion for writ of possession pending the appeal (exhibit A-8). After 

conducting a conference (not an actual hearing) with the attorneys, the court sent out 

an email stating: “[t]his case is dismissed due to the fact that this Court ruled that it 

has no subject matter jurisdiction. Therefore, the Court will not grant any further 

relief requested by any party.” See Ex. A-9. 

  Pursuant to TEX. R. APP. P. 24.4, Water District 3 is now seeking temporary 

orders awarding Water District 3 immediate possession of the condemned easement 

pending the appeal; in the alternative, instructing the trial court to immediately 

Before ruling on Water District 3 ’s motion for issuance of writ of possession, 

the trial court granted Irrigation District l’s plea to the jurisdiction and signed an 

order dismissing the case based on the unprecedented argument that local 

governmental entities, such as Irrigation District 1, enjoy governmental immunity in 
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conducting a conference (not an actual hearing) with the attorneys, the court sent out 

an email stating: “[t]his case is dismissed due to the fact that this Court ruled that it 

has no subject matter jurisdiction. Therefore, the Court will not grant any further 

relief requested by any party.” See Ex. A-9. 

Pursuant to TEX. R. APP. P. 24.4, Water District 3 is now seeking temporary 

orders awarding Water District 3 immediate possession of the condemned easement 

pending the appeal; in the alternative, instructing the trial court to immediately
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award Water District 3 possession of the condemned easement pending the appeal; 

and in the further alternative, instructing the trial court to immediately conduct a 

hearing on Water District 3’s emergency motion for writ of possession, and to rule 

on the merits of the motion. 

 B.  Background 

 The underlying eminent domain proceeding relates to the extension of Water 

District 3’s raw water pipeline (“the Pipeline”) currently being constructed in 

conjunction with the extension of Bicentennial Boulevard in the City of McAllen, 

Texas (“the City”).2 In August 2019, the City granted Water District 3 an easement 

for the Pipeline to be installed within the public right-of-way of Bicentennial 

Boulevard (see Exhibit A-8(D-1)), and the City and Water District 3 executed an 

interlocal agreement governing construction of the Pipeline in that same public right-

of-way. See Exhibit A-8(D-2).3 In short order, Water District 3 secured a crossing 

agreement from Hidalgo County Irrigation District No. 2, an affected landowner 

 
2 The construction of both the pipeline and Bicentennial Boulevard began in January 2020 pursuant 
to an Interlocal Cooperation Agreement between Water District 3 and the City and a construction 
contract between the City and its contractor, Texas Cordia Construction (“TCC”). Over the last 
eight months, the contractor has installed approximately 3,100 feet of the Pipeline. To date, Water 
District 3 has spent more than $1,000,000 on this project. In no more than a few days, the contractor 
will have installed the Pipeline to a location at which it would begin crossing under Irrigation 
District 1’s canal right-of-way using the subsurface easement which is the subject of this 
condemnation proceeding. See Affidavit of Frank Ferris, P.E., the engineer for Water District 3, 
attached to this motion as Exhibit A-8(D).  
3 In addition to its right to construct the Pipeline pursuant to the easement and interlocal agreement 
with the City, Water District 3 has a statutory right to install the Pipeline in the public right-of-
way of Bicentennial Boulevard under Section 49.220 of the Texas Water Code.  
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2 The construction of both the pipeline and Bicentennial Boulevard began in January 2020 pursuant 
to an Interlocal Cooperation Agreement between Water District 3 and the City and a construction 
contract between the City and its contractor, Texas Cordia Construction (“TCC”). Over the last 
eight months, the contractor has installed approximately 3,100 feet of the Pipeline. To date, Water 
District 3 has spent more than $1,000,000 on this project. In no more than a few days, the contractor 
will have installed the Pipeline to a location at which it would begin crossing under Irrigation 
District l’s canal right-of-way using the subsurface easement which is the subject of this 
condemnation proceeding. See Affidavit of Frank Ferris, P.E., the engineer for Water District 3, 
attached to this motion as Exhibit A-8(D). 
3 In addition to its right to construct the Pipeline pursuant to the easement and interlocal agreement 
with the City, Water District 3 has a statutory right to install the Pipeline in the public right—of— 
way of Bicentennial Boulevard under Section 49.220 of the Texas Water Code.
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along the Pipeline’s route. The only other affected landowner along the route is 

Irrigation District 1.  

In November 2019, following numerous efforts to secure permission to cross 

under Irrigation District 1’s property, and after Irrigation District 1 had repeatedly 

refused to consent, Water District 3 was forced to file the underlying eminent domain 

proceeding, seeking a 0.05-acre subsurface-only easement located within the public 

right-of-way of Bicentennial Boulevard and the right-of-way of Irrigation District 

1’s canal. See Ex. A-1. The court-appointed Special Commissioners assessed the 

damages associated with the acquisition and awarded Irrigation District 1 $1,900.00 

as adequate compensation for the subsurface easement rights. Ex. A-2. Water 

District 3 promptly tendered the amount of the Award into the registry of the Court 

and satisfied all statutory requirements necessary to be entitled to immediate 

possession of the condemned easement pending the outcome of the litigation. Ex. A-

3. Instead of granting Water District 3 possession, however, the trial court dismissed 

the case for want of jurisdiction. Ex. A-7.  

 As Water District 3 argued in its response and sur-reply to Irrigation District 

1’s plea to the jurisdiction, there is simply no authority granting irrigation districts – 

or any local governmental entity for that matter – governmental immunity in eminent 

domain proceedings. Therefore, Water District 3 filed a notice of appeal of the Order 

of Dismissal.   

along the Pipeline’s route. The only other affected landowner along the route is 

Irrigation District 1. 

In November 2019, following numerous efforts to secure permission to cross 

under Irrigation District l’s property, and after Irrigation District 1 had repeatedly 

refused to consent, Water District 3 was forced to file the underlying eminent domain 

proceeding, seeking a 0.05-acre subsurface-only easement located within the public 

right-of-way of Bicentennial Boulevard and the right-of-way of Irrigation District 

l’s canal. See Ex. A-l. The court-appointed Special Commissioners assessed the 

damages associated with the acquisition and awarded Irrigation District 1 $1,900.00 

as adequate compensation for the subsurface easement rights. Ex. A-2. Water 

District 3 promptly tendered the amount of the Award into the registry of the Court 

and satisfied all statutory requirements necessary to be entitled to immediate 

possession of the condemned easement pending the outcome of the litigation. Ex. A- 

3. Instead of granting Water District 3 possession, however, the trial court dismissed 

the case for want of jurisdiction. Ex. A-7. 

As Water District 3 argued in its response and sur-reply to Irrigation District 

l’s plea to the jurisdiction, there is simply no authority granting irrigation districts — 

or any local governmental entity for that matter — governmental immunity in eminent 

domain proceedings. Therefore, Water District 3 filed a notice of appeal of the Order 

of Dismissal.
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 C. The Notice of Appeal Supersedes the Order of Dismissal 

 Enforcement of the Order of Dismissal is suspended pending the appeal. 

Water District 3 is a duly created Water Control and Improvement District organized 

under the laws of the State of Texas, having all powers, rights, privileges and 

functions conferred by general law upon any district created pursuant to Article 16, 

Section 59 of the Constitution of the State of Texas, and those specific powers 

enumerated in Chapter 49 and Chapter 51 of the Texas Water Code. Therefore, no 

supersedeas bond or other form of security is necessary to suspend enforcement of 

the Order of Dismissal. TEX. WATER CODE § 49.222(b); TEX. CIV. PRAC. & REM. 

CODE § 6.003(b)(1); TEX. R. APP. P. 25.1(h)(2). Instead, the filing of the Notice of 

Appeal, in and of itself, suspends enforcement of the Order of Dismissal.4 

 D. This Motion for Temporary Orders Presents an Emergency 

While Water District 3 is appealing the Order of Dismissal, events are 

occurring that will likely destroy the subject matter of the appeal (and the litigation 

altogether), unless Water District 3 is awarded possession of the condemned 

easement pending the appeal.  

 
4 A true and correct copy of the 1921 Commissioners’ Court order creating Water District 3 is 
attached hereto as Exhibit A-8(B) and is incorporated herein by reference. See also Exhibit A-8(C) 
(true and correct copy of 1926 resolution converting Water District 3 from a water control district 
to a water control and improvement district and referring to Water District 3 as “Hidalgo County 
Water Improvement District No. 3.”  
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to a water control and improvement district and referring to Water District 3 as “Hidalgo County 
Water Improvement District No. 3.”
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On June 17, 2020, almost an entire year after Water District 3 secured its own 

easement from the City, Irrigation District 1 and the City entered into an “Easement 

in Gross Agreement,” recorded as Document No. 3121836 in the Official Records 

of Hidalgo County, Texas (“the Gross Agreement”). In the Gross Agreement, 

Irrigation District 1 conveyed an easement to the City for 0.40 acres out of Irrigation 

District 1’s canal right-of-way “for the installation, construction, operation, 

maintenance, replacement, repair, upgrade, and removal of the road, sidewalks, curb 

and gutter, commonly known as the Bicentennial Boulevard project.” A true and 

correct copy of the Gross Agreement is attached hereto as Exhibit A-8(D-3). 

Although Bicentennial Boulevard is a public roadway, and the Gross 

Agreement conveys an easement for the public right-of-way, Irrigation District 1 

and the City are using the Gross Agreement to torpedo Water District 3’s right to 

install the Pipeline in that same area. First, the Gross Agreement relocates the eastern 

boundary of Bicentennial Boulevard right-of-way so that both Water District 3’s 

easement from the City and the condemned easement are no longer within the public 

right-of-way of Bicentennial Boulevard. Second, Irrigation District 1 and the City 

included in the Gross Agreement certain (impermissible) restrictions on the use of 

the public’s right-of-way designed to prohibit installation of the Pipeline. For 

example, the Gross Agreement prohibits “installation of any pipeline or any 

underground facility on, in or under [Irrigation District 1’s] siphon,” and further 

On June 17, 2020, almost an entire year after Water District 3 secured its own 

easement from the City, Irrigation District I and the City entered into an “Easement 

in Gross Agreement,” recorded as Document No. 3121836 in the Official Records 

of Hidalgo County, Texas (“the Gross Agreement”). In the Gross Agreement, 

Irrigation District 1 conveyed an easement to the City for 0.40 acres out of Imgation 

District l’s canal right-of-way “for the installation, construction, operation, 

maintenance, replacement, repair, upgrade, and removal of the road, sidewalks, curb 

and gutter, commonly known as the Bicentennial Boulevard project.” A true and 
correct copy of the Gross Agreement is attached hereto as Exhibit A-8(D-3). 

Although Bicentennial Boulevard is a public roadway, and the Gross 

Agreement conveys an easement for the public right-of-way, Irrigation District 1 

and the City are using the Gross Agreement to torpedo Water District 3’s right to 

install the Pipeline in that same area. First, the Gross Agreement relocates the eastern 

boundary of Bicentennial Boulevard right-of-way so that both Water District 3’s 

easement from the City and the condemned easement are no longer within the public 

right-of-way of Bicentennial Boulevard. Second, Irrigation District 1 and the City 

included in the Gross Agreement certain (impermissible) restrictions on the use of 

the public’s right-of-way designed to prohibit installation of the Pipeline. For 

example, the Gross Agreement prohibits “installation of any pipeline or any 

underground facility on, in or under [Irrigation District l’s] siphon,” and further
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provides that if the City “installs or allows the installation of any pipeline or 

underground infrastructure on, in or under [Irrigation District 1’s] siphon, the 

Easement granted here [i.e., Bicentennial Boulevard and its right-of-way] is 

immediately extinguished and thereafter null and void ab initio.” The obvious target 

of these activities is the Pipeline and Water District 3’s right, just like any other 

utility, to install utility infrastructure in a public right-of-way, as well as its 

contractual right to construct the Pipeline in the Bicentennial Boulevard right-of-

way.  Third, the Gross Agreement provides that the easement and related rights are 

an “exclusive easement in gross for the benefit of City.” Again, this will deprive 

various parties, including Water District 3, of their common law and statutory rights 

to install utilities and other facilities in the public right-of-way of the roadway in the 

vicinity of the easement Water District 3 is seeking to condemn in the instant 

proceeding. The Gross Agreement provides the City with an easement for the right-

of-way of a public roadway. Restrictions like those included in the Gross Agreement 

by the City and Irrigation District 1 which restrict the use of that public right-of-way 

are contrary to public policy and void.5 

The City is continuing to construct the extension of Bicentennial Boulevard 

over the route of the Pipeline. If Water District 3 is deprived of its statutory right to 

 
5 Harlingen Irrigation District Cameron County No. 1 v. Caprock Communications Corp., 49 
S.W.3d 520, 532 (Tex. App.-Corpus Christi 2001, pet. denied). 

provides that if the City “installs or allows the installation of any pipeline or 

underground infrastructure on, in or under [Irrigation District l’s] siphon, the 

Basement granted here [i.e., Bicentennial Boulevard and its right-of-way] is 

immediately extinguished and thereafter null and void ab initio.” The obvious target 

of these activities is the Pipeline and Water District 3’s right, just like any other 

utility, to install utility infrastructure in a public right-of-way, as well as its 

contractual right to construct the Pipeline in the Bicentennial Boulevard right—of- 

way. Third, the Gross Agreement provides that the easement and related rights are 

an “exclusive easement in gross for the benefit of City.” Again, this will deprive 

various parties, including Water District 3, of their common law and statutory rights 

to install utilities and other facilities in the public right-of-way of the roadway in the 

vicinity of the easement Water District 3 is seeking to condemn in the instant 

proceeding. The Gross Agreement provides the City with an easement for the right- 

of-way of a public roadway. Restrictions like those included in the Gross Agreement 

by the City and Irrigation District 1 which restrict the use of that public right—of-way 

are contrary to public policy and void.5 

The City is continuing to construct the extension of Bicentennial Boulevard 

over the route of the Pipeline. If Water District 3 is deprived of its statutory right to 

5 Harlingen Irrigation District Cameron County No. I v. Caprock Communications Corp., 49 
S.W.3d 520, 532 (Tex. App.-Corpus Christi 2001, pet. denied).
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possess the condemned easement and to construct its Pipeline in the public right-of-

way of a public roadway pending this appeal, the City will continue and complete 

construction of the Bicentennial Boulevard extension and Water District 3 will be 

unable to install the rest of the Pipeline without incurring prohibitive cost increases 

as described in the attached Affidavit of Frank Ferris, P.E. (Exhibit A-8(D)).  

E. The Status Quo at the Time of the Order of Dismissal was  
  that Water District 3 had a Statutory Right to Immediate  
  Possession of the Condemned Easement  

 
Section 21.021(a) of the Texas Property Code governs a condemnor’s right to 

possess property pending further litigation in condemnation actions. It mandates 

that, after Special Commissioners have made an award, a condemnor is entitled to 

take immediate possession of a condemnee’s property pending the results of further 

litigation if the condemnor: 

1) deposits all amounts awarded by the Special Commissioners into the 
Court’s Registry subject to the order of the property owner; 

2) deposits with the court a surety bond, issued by a surety company 
qualified to do business in this State, in the amount of money 
awarded by the Special Commissioners as damages, conditioned to 
secure the payment of an award of damages by the court in excess 
of the award of the Special Commissioners; and 

3) executes a cost bond that has two or more good and solvent sureties 
approved by the judge of the court in which the proceeding is 
pending and conditioned to secure the payment of additional costs 
that may be awarded to the property owner by the trial court or on 
appeal.  

possess the condemned easement and to construct its Pipeline in the public right-of- 

way of a public roadway pending this appeal, the City will continue and complete 

construction of the Bicentennial Boulevard extension and Water District 3 will be 
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as described in the attached Affidavit of Frank Fenis, P.E. (Exhibit A-8(D)). 
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that, after Special Commissioners have made an award, a condemnor is entitled to 

take immediate possession of a condemnee’s property pending the results of further 

litigation if the condemnor: 

1) deposits all amounts awarded by the Special Commissioners into the 
Court’s Registry subject to the order of the property owner; 

2) deposits with the court a surety bond, issued by a surety company 
qualified to do business in this State, in the amount of money 
awarded by the Special Commissioners as damages, conditioned to 
secure the payment of an award of damages by the court in excess 
of the award of the Special Commissioners; and 

3) executes a cost bond that has two or more good and solvent sureties 
approved by the judge of the court in which the proceeding is 

pending and conditioned to secure the payment of additional costs 
that may be awarded to the property owner by the trial court or on 
appeal.
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TEX. PROP. CODE § 21.021(a)(1)-(3). Section 21.021(c) goes on to provide that if the 

condemning entity is a water improvement district, such as Water District 3, it is 

“not required to deposit a bond or the amount equal to the award of damages under 

Subdivisions (2) and (3) of [21.021] (a).”  

The requirements outlined in section 21.021(a) are exhaustive; upon 

satisfaction, the condemning authority is entitled to immediate possession, which 

may be effectuated by issuance of a writ of possession.6  The decision to comply 

with section 21.021(a) and to take immediate possession is subject to the sole 

 
6 See City of Austin v. Whittington, 384 S.W.3d 766, 773 (Tex. 2012) (“During that litigation, the 
condemnor may take possession of the condemned property by paying the damages determined by 
the special commissioners and executing a bond approved by the court to secure payment of 
potential additional costs that could be awarded at trial or on appeal.”); Hooks v. Fourth Court of 
Appeals, 808 S.W.2d 56, 60–61 (Tex. 1991) (orig. proceeding) (“A condemnor takes constructive 
possession of property when it deposits the commissioners’ award into the registry of the court”); 
Murray v. Devco, Ltd., 731 S.W.2d 555, 557 (Tex. 1987) (“After the Commissioners have made 
an award in a condemnation proceeding, a condemnor may take possession of the condemned 
property pending litigation if the condemnor pays the award to the property owner or the court and 
executes a bond.”); Anderson v. Teco Pipeline Co., 985 S.W.2d 559, 563 (Tex. App.—San Antonio 
1998, pet. denied) (“After special commissioners have made an award, the condemnor may take 
possession of the disputed property pending further litigation if it deposits the amount of the award 
into the court’s registry.”); Houston Lighting & Power Co. v. Klein Indep. Sch. Dist., 739 S.W.2d 
508, 518–19 (Tex. App.—Houston [14th Dist.] 1987, writ denied); Houston, B. & T. R. Co. v. 
Hornberger, 141 S.W. 311, 313 (Tex. Civ. App.—Galveston 1911, no writ) (discussing the former 
Article 4471 of the Revised Statutes of the state of Texas of 1895); Russell v. State, Cause No. 02-
14-00178-CV, 2015 Tex. App. LEXIS 3843, 2015 WL 1743745, at *3 (Tex. App.—Fort Worth 
Apr. 16, 2015, no pet.) (“A condemnor that complies with property code section 21.021 is 
rightfully in possession of the property and cannot be guilty of trespass.”); State v. Gordon, Cause 
No. 14-94-00868-CV, 1996 Tex. App. LEXIS 605, 1996 WL 65405, at *4 (Tex. App.—Houston 
[14th Dist.] Feb. 15, 1996, writ denied);.  

TEX. PROP. CODE § 21 .021(a)(1)-(3). Section 21 .021(c) goes on to provide that if the 

condemning entity is a water improvement district, such as Water District 3, it is 

“not required to deposit a bond or the amount equal to the award of damages under 

Subdivisions (2) and (3) of [21.021] (a).” 

The requirements outlined in section 21.021(a) are exhaustive; upon 

satisfaction, the condemning authority is entitled to immediate possession, which

6 may be effectuated by issuance of a writ of possession. The decision to comply 

with section 21.021(a) and to take immediate possession is subject to the sole 

" See City ofAustin v. Whittington, 384 S.W.3d 766, 773 (Tex. 2012) (“During that litigation, the 
condemnor may take possession of the condemned property by paying the damages determined by 
the special commissioners and executing a bond approved by the court to secure payment of 
potential additional costs that could be awarded at trial or on appeal”); Hooks v. Fourth Court of 
Appeals, 808 S.W.2d 56, 60-61 (Tex. 1991) (orig. proceeding) (“A condemnor takes constructive 
possession of property when it deposits the commissioners’ award into the registry of the court”); 
Murray v. Devco, Ltd., 731 S.W.2d 555, 557 (Tex. 1987) (“After the Commissioners have made 
an award in a condemnation proceeding, a condemnor may take possession of the condemned 
property pending litigation if the condemnor pays the award to the property owner or the court and 
executes abond.”); Anderson v. T eco Pipeline Co., 985 S.W.2d 559, 563 (Tex. App.—San Antonio 
1998, pet. denied) (“After special commissioners have made an award, the condemnor may take 
possession of the disputed property pending further litigation if it deposits the amount of the award 
into the court’s registry”); Houston Lighting & Power Co. v. Klein Indep. Sch. Dist., 739 S.W.2d 
508, 518-19 (Tex. App.—Houston [14th Dist.] 1987, writ denied); Houston, B. & T. R. Co. v. 

Hornberger, 141 S.W. 31 1, 313 (Tex. Civ. App.—Galveston 191 1, no writ) (discussing the former 
Article 4471 of the Revised Statutes of the state of Texas of 1895); Russell v. State, Cause No. 02- 
14-00178-CV, 2015 Tex. App. LEXIS 3843, 2015 WL 1743745, at *3 (Tex. App.—Fort Worth 
Apr. 16, 2015, no pet.) (“A condemnor that complies with property code section 21.021 is 
rightfully in possession of the property and cannot be guilty of trespass”); State v. Gordon, Cause 
No. 14-94-00868-CV, 1996 Tex. App. LEXIS 605, 1996 WL 65405, at *4 (Tex. App.—Houston 
[14th Dist.] Feb. 15, 1996, writ denied);.
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discretion of the condemnor, and a condemnee has no power to interfere with that 

right.7   

The primary purpose of section 21.021 is to allow a party “to possess the 

condemned property pending the determination of fact issues through the judicial 

process.”8 The right to immediate possession stands even while a property owner 

challenges a condemnor’s eminent domain authority.9  

In the case at bar, while Irrigation District 1 challenged Water District 3’s 

eminent domain authority in its Original Answer and Statement of Objections, the 

trial court decided instead to dismiss the case for want of jurisdiction based upon 

governmental immunity. This distinction, however, does not affect the status quo at 

the time the Order of Dismissal was signed: Water District 3 was entitled – and still 

is because of the notice of appeal – to immediate possession of the condemned 

easement pending the final disposition of the litigation. E.g. In re Newton, 146 

S.W.3d 648, 651 (Tex. 2004) (defining status quo as the “last, actual, peaceable, 

 
7 Gordon, 1996 WL 65405, at *4. 
8 In re Tex. Rice Land Partners, Ltd., 402 S.W.3d 334, 339 (Tex. App.—Beaumont 2013, no pet.). 
9 See Denbury Green Pipeline-Texas, LLC v. Tex. Rice Land Partners, Ltd., 510 S.W.3d 909, 912 
(Tex. 2017) (“While the suit was pending, Denbury Green took possession of Texas Rice’s 
property pursuant to section 21.021(a) of the Texas Property Code, which allows a condemnor to 
take possession even while the property owner challenges the condemnor’s eminent domain 
authority.  Denbury Green then surveyed for and constructed the Green Line.”) (internal citation 
omitted); Hornberger, 141 S.W. at 314 (“The right is expressly given the corporation seeking to 
condemn to enter upon and take possession of the property ‘pending litigation,’ and the right of 
the landowner to his writ of restitution . . . only accrues when upon a ‘final decision of the case’ it 
is determined that the right to condemn the property does not exist.”). 
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7 Gordon, 1996 WL 65405, at *4. 
8 In re Tex. Rice Land Partners, Ltd., 402 S.W.3d 334, 339 (Tex. App.—Beaumont 2013, no pet). 
9 See Denbury Green Pipeline—Texas, LLC v. Tex. Rice Land Partners, Ltd., 510 S.W.3d 909, 912 
(Tex. 2017) (“While the suit was pending, Denbury Green took possession of Texas Rice’s 
property pursuant to section 21.021(a) of the Texas Property Code, which allows a condemnor to 
take possession even while the property owner challenges the condemnor’s eminent domain 
authority. Denbury Green then surveyed for and constructed the Green Line”) (intemal citation 
omitted); Hornberger, 141 S.W. at 314 (“The right is expressly given the corporation seeking to 
condemn to enter upon and take possession of the property ‘pending litigation,’ and the right of 
the landowner to his writ of restitution . . . only accrues when upon a ‘final decision of the case’ it 
is determined that the right to condemn the property does not exist.”).
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non-contested status which preceded the pending controversy.”). The “pending 

controversy” is whether Irrigation District 1 is entitled to governmental immunity in 

condemnation proceedings. In turn, Water District 3’s absolute statutory right to 

immediate possession of the condemned easement pursuant to Section 21.021 was 

the “last, actual, peaceable, non-contested status which preceded the pending 

controversy.” This is what the status quo should therefore be for purposes of this 

emergency motion.10  

Moreover, Irrigation District 1 has an adequate legal remedy in the ultimate 

event Water District 3 is not entitled to the easement. If this Court determines that 

Irrigation District 1 does not have governmental immunity, the case will be 

remanded to determine the merits. If it is ultimately decided at trial that Water 

District 3 does not have eminent domain authority – or if this Court affirms the Order 

of Dismissal and there is no trial - Irrigation District 1’s legal remedy for Water 

District 3’s possession during the litigation is found in section 21.044 of the Property 

Code. That section allows the trial court to award the property owner damages that 

resulted from the condemnor’s temporary possession. The Texas Supreme Court has 

held that this procedural safeguard is sufficient to protect property owners like 

 
10 Water District 3’s statutory right under section 21.021 to immediate possession pending the 
ultimate outcome of the condemnation proceeding is not contestable. The very purpose of the 
statute is to award the condemnor possession during the litigation. Until the litigation is concluded, 
therefore, Water District 3’s statutory right of possession is continuous and ongoing. The litigation 
includes this appeal. 

non-contested status which preceded the pending controversy.”). The “pending 

controversy” is whether Irrigation District 1 is entitled to governmental immunity in 

condemnation proceedings. In turn, Water District 3’s absolute statutory right to 

immediate possession of the condemned easement pursuant to Section 21.021 was 

the “last, actual, peaceable, non-contested status which preceded the pending 

controversy.” This is what the status quo should therefore be for purposes of this 

emergency motion. 1° 

Moreover, Irrigation District 1 has an adequate legal remedy in the ultimate 
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Irrigation District 1 does not have governmental immunity, the case will be 

remanded to determine the merits. If it is ultimately decided at trial that Water 

District 3 does not have eminent domain authority — or if this Court affirms the Order 

of Dismissal and there is no trial - Irrigation District l’s legal remedy for Water 

District 3 ’s possession during the litigation is found in section 21.044 of the Property 

Code. That section allows the trial court to award the property owner damages that 

resulted from the condemnor’s temporary possession. The Texas Supreme Court has 

held that this procedural safeguard is sufficient to protect property owners like 

1“ Water District 3’s statutory right under section 21.021 to immediate possession pending the 
ultimate outcome of the condemnation proceeding is not contestable. The very purpose of the 
statute is to award the condemnor possession during the litigation. Until the litigation is concluded, 
therefore, Water District 3’s statutory right of possession is continuous and ongoing. The litigation 
includes this appeal.
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Irrigation District 1, who challenge an entity’s eminent domain authority after the 

entity has already taken possession.11  Said another way, a condemnee’s right to 

damages under section 21.044 is an adequate remedy at law, and a condemnee is not 

entitled to a de facto injunction preventing a condemnor from taking possession by 

merely alleging that the condemnor lacks eminent domain authority.12  

F. This Court has Authority to Issue Temporary Orders to  
  Protect the Subject Matter of the Appeal  

 
On appeal from a final judgment, the trial court retains continuing jurisdiction 

to rule on matters affecting suspension of the judgment pending appeal. TEX. R. APP. 

P. 24.3. In turn, the court of appeals may review the trial court’s post-judgment 

 
11 See Harris County v. Gordon, 616 S.W.2d 167, 169 (Tex. 1981) (“The Court of Civil Appeals 
wrote that the County did not have the authority to condemn for a fee simple, and on this basis 
granted the temporary injunction.  However, this action ignores the landowner’s remedy provided 
by Article 3268(3).  This statutory remedy provides for damages to the landowner for the use of 
the land when the condemnor does not have the right to condemn.  The only limit on this award is 
the value of the property.  The Gordons have an adequate remedy at law if it is later determined 
that Harris County did not have authority to condemn for a fee simple.  Therefore, the Court of 
Civil Appeals erred in granting the injunction on the grounds stated.”). 
12 See Harris County, 616 S.W.2d at 169; In re JDN Real Estate-McKinney, L.P., 211 S.W.3d 907, 
915–16 (Tex. App.—Dallas 2006, orig. proceeding) (“Pursuant to section 21.044(a) of the Texas 
Property Code, if a condemnor took possession of property pending litigation and did not have the 
right to condemn that property, the court may award the property owner the damages that resulted 
from the condemnor’s temporary possession. This statutory remedy provides for damages to the 
property owner for the use of the property when the condemnor does not have the right to condemn 
that property. As a result, this statutory remedy provides a property owner with an adequate remedy 
by appeal if it is later determined the condemnor did not have the authority to condemn the 
property.”) (internal citations omitted); Gordon, 1996 WL 65405, at *4 (“[T]he property code 
permits a condemnor, in its sole discretion, to elect to make a deposit equal to the commissioners’ 
award and take immediate possession of the premises, instead of waiting for the jury’s decision.”); 
City of Houston, Cause No. B14-85-646-CV, 1985 Tex. App. LEXIS 12630, at *8 (Tex. App.—
Houston [14th Dist.] Dec. 19, 1985, no writ). 
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“ See Harris County v. Gordon, 616 S.W.2d 167, 169 (Tex. 1981) (“The Court of Civil Appeals 
wrote that the County did not have the authority to condemn for a fee simple, and on this basis 
granted the temporary injunction. However, this action ignores the landowner’s remedy provided 
by Article 3268(3). This statutory remedy provides for damages to the landowner for the use of 
the land when the condemnor does not have the right to condemn. The only limit on this award is 
the value of the property. The Gordons have an adequate remedy at law if it is later determined 
that Harris County did not have authority to condemn for a fee simple. Therefore, the Court of 
Civil Appeals erred in granting the injunction on the grounds stated.”). 
12 See Harris County, 616 S.W.2d at 169; In re JDNReal Estate—McKinney, L.P., 211 S.W.3d 907, 
9l5—l6 (Tex. App.—Dallas 2006, orig. proceeding) (“Pursuant to section 2l.044(a) of the Texas 
Property Code, if a condemnor took possession of property pending litigation and did not have the 
right to condemn that property, the court may award the property owner the damages that resulted 
from the condemnor’s temporary possession. This statutory remedy provides for damages to the 
property owner for the use of the property when the condemnor does not have the right to condemn 
that property. As a result, this statutory remedy provides a property owner with an adequate remedy 
by appeal if it is later determined the condemnor did not have the authority to condemn the 
property”) (internal citations omitted); Gordon, 1996 WL 65405, at *4 (“[T]he property code 
permits a condemnor, in its sole discretion, to elect to make a deposit equal to the commissioners’ 
award and take immediate possession of the premises, instead of waiting for the jury’s decision”); 
City 0fH0ust0n, Cause No. B14-85-646-CV, 1985 Tex. App. LEXIS 12630, at *8 (Tex. App.— 
Houston [14th Dist.] Dec. 19, 1985, no writ).
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rulings. TEX. R. APP. P. 24.4(a). The court of appeals has the further power to “issue 

any temporary orders necessary to preserve the parties’ rights.” Id. at (c). A motion 

for temporary orders in the court of appeals “must be heard at the earliest practicable 

time.” Id. at (d). 

CONCLUSION 

Prior to the Order of Dismissal, Water District 3 strictly complied with Section 

21.021 of the Property Code and was entitled, without contest and as a matter of law, 

to take immediate possession of the condemned easement pending further litigation, 

including the appeal. Water District 3 has also complied with the rules governing 

perfection of appeal by a governmental entity. Specifically, Water District 3 has 

timely filed a notice of appeal, the effect of which is to suspend the Order of 

Dismissal pending the appeal. Accordingly, despite the trial court’s email to the 

contrary, the Order of Dismissal has been placed “on hold.”   

That said, the trial court has continuing jurisdiction, as it would with any final 

judgment on appeal, to rule on matters affecting suspension (supersedeas) of the 

Order of Dismissal. Unless Water District 3 takes immediate possession of the 

condemned easement, its rights of eminent domain risk destruction during the course 

of the appeal. The trial court therefore erroneously refused to grant Water District 

3’s motion for issuance of writ of possession pending the litigation (including the 

appeal).  
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appeal).
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PRAYER 
 
Appellant Hidalgo County Water Improvement District No. 3 respectfully 

prays that this Court issue temporary orders awarding possession of the condemned 

easement to Water District 3 pending the outcome of the appeal. In the alternative, 

Water District 3 requests that the Court instruct the trial court to immediately issue 

a writ of possession to Water District 3. Further in the alternative, Water District 3 

asks that the trial court be ordered to immediately conduct a hearing on the merits of 

Water District 3’s Emergency Motion for Writ of Possession and to make a ruling. 

Water District 3 asks for all other relief, at law or in equity, to which it may show 

itself to be justly entitled. 

Respectfully submitted, 
 
Frank Weathered P.C. 
P.O. Box 6935 
Corpus Christi, TX 78466 
Phone: (361) 904-3157  
 
By: /s/ Frank Weathered 
Frank Weathered 
State Bar No. 20998600 
Email: frank@weatheredlaw.com  

W. Brad Anderson 
State Bar No. 24055106 
Jackson Walker L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX  78701 
Phone: (512) 236-2000 
Fax: (512) 236-2002 
Email: banderson@jw.com  
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Randolph K. Whittington 
State Bar No. 21404500 
Law Office of Randolph Kimble 
Whittington 
2014 East Harrison Avenue 
Harlingen, Texas 78550 
Phone: (956) 423-7200  
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com 
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No. 13-20-00355-CV 

In the Court of Appeals for the 
Thirteenth Judicial District of Texas 

Edinburg Division 
HIDALGO COUNTY WATER IMPROVEMENT DIST. NO. 3, 

Appellant, 
v. 

HIDALGO COUNTY WATER IRRIGATION DIST. NO. 1, 
Appellee. 

STATE OF TEXAS § 
 § 
COUNTY OF NUECES § 
 

AFFIDAVIT OF FRANK WEATHERED 
 
 BEFORE ME, the undersigned official, on this day appeared Frank Weathered, who is 

personally known to me, and first being duly sworn according to law upon his oath deposed and 

said: 

 “My name is Frank Weathered.  I am over the age of 18 and fully competent to make this 

Affidavit. The statements contained in this Affidavit are true and correct and based on the personal 

knowledge I have gained as one of the attorneys of record for Appellant Hidalgo County Water 

Improvement District No. 3 (“Water District 3”). 

 “Attached to this Affidavit are true and correct copies of the following original matters 

either on file (exhibits 1-8) or generated by the trial court (exhibit 9) in Cause No. CCD-0517-D; 

Hidalgo County Water Improvement Dist. No. 3 v. Hidalgo County Irrigation Dist. No. 1; in the 

County Court-at-Law No. 4 of Hidalgo County, Texas: 

 1. Water District 3’s First Amended Petition in Condemnation; 

No. 13-20-003 55-CV 
In the Court of Appeals for the 

Thirteenth Judicial District of Texas 
Edinburg Division 

HIDALGO COUNTY WATER IMPROVEMENT DIST. NO. 3, 
Appellant, 

v. 

HIDALGO COUNTY WATER IRRIGATION DIST. NO. 1, 
Appellee. 

STATE OF TEXAS
§ COUNTY OF NUECES 

AFFIDAVIT OF FRANK WEATHERED 
BEFORE ME, the undersigned official, on this day appeared Frank Weathered, who is 

personally known to me, and first being duly sworn according to law upon his oath deposed and 

said: 

“My name is Frank Weathered. I am over the age of 18 and fully competent to make this 

Affidavit. The statements contained in this Affidavit are true and correct and based on the personal 

knowledge I have gained as one of the attorneys of record for Appellant Hidalgo County Water 

Improvement District No. 3 (“Water District 3”). 

“Attached to this Affidavit are true and correct copies of the following original matters 

either on file (exhibits 1-8) or generated by the trial court (exhibit 9) in Cause No. CCD-0517-D; 

Hidalgo County Water Improvement Dist. No. 3 V. Hidalgo County Irrigation Dist. No. I; in the 

County Court—at—Law No. 4 of Hidalgo County, Texas: 

1. Water District 3’s First Amended Petition in Condemnation;



2. Special Commissioners’ Award; 

3. Official Receipt for Payment of Award; 

4. Condemnee’s Answer and Written Statement of Objections; 

5. Condemnee’s Plea to the Jurisdiction; 

6. Water District 3’s Motion for Issuance of Writ of Possession; 

7. Order of Dismissal; 

8. Water District 3’s Notice of Temporary Suspension of Order of Dismissal and 
Emergency Motion for Immediate Temporary Possession of Easement Pending Appeal; 
and 

9. Email from County Court 4, dated August 24, 2020, and addressed to counsel of 
record.” 

Further affiant sayeth not. 

Frank Weathered K 
SWORN TO AND SUBSCRIBED BEFORE MB, on this the 27"‘ day of August, 2020. 
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NOTARY PUBLIC, State ofTcxas 
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CAUSE NO.  CCD-0517-D 
 
HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO. 3 

Plaintiff, 
 
V. 
 
HIDALGO COUNTY IRRIGATION 
DISTRICT NO. 1 
      Defendant. 

§ 
§ 
§ 
§ 
§ 
§
§ 
§ 
§ 

EMINENT DOMAIN PROCEEDING 
 
 
 
IN THE COUNTY COURT AT LAW NO. 1 
 
 
 
HIDALGO COUNTY, TEXAS 

 
CONDEMNOR’S FIRST AMENDED PETITION FOR CONDEMNATION 

 
TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now Hidalgo County Water Improvement District No. 3 (hereinafter referred to as 

“Condemnor”), a Water Control and Improvement District with eminent domain authority, and 

files this First Amended Petition for Condemnation, seeking easement rights from Hidalgo 

County Irrigation District No. 1 (hereinafter referred to as “Condemnee”), and respectfully 

shows the Court as follows: 

Discovery 

1. If and when this proceeding becomes a judicial proceeding, discovery shall be 

conducted under Rule 190.4 (Level 3) of the Texas Rules of Civil Procedure.  Condemnor seeks 

monetary relief of $100,000 or less and non-monetary relief.  The damages and relief sought are 

within the jurisdictional limits of the Court.  Because this proceeding arises under Chapter 21 of 

the Texas Property Code, Texas Rule of Civil Procedure 169 regarding the expedited actions 

process does not apply to this suit.  TEX. R. CIV. P. 169(a)(2). 

EXHIBIT A-1
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Jurisdiction and Venue 

2. Venue is proper in this County pursuant to Section 21.013 of the Texas Property 

Code.  

Parties 

3. Condemnor is a duly created Water Control and Improvement District, having 

been converted from a Water Improvement District in 1926, and having all powers, rights, 

privileges and functions conferred by general law upon any district created pursuant to Article 

16, Section 59, of the Constitution of the State of Texas, and those specific powers enumerated 

in Chapter 49 and Chapter 51 of the Texas Water Code.  Condemnor has the rights and powers, 

among others, to purchase, construct, acquire, own, operate, maintain, repair, improve, or extend 

inside and outside Condemnor’s boundaries any and all land, works, improvements, facilities, 

plants, equipment, and appliances necessary to accomplish the purposes of Condemnor or 

purposes authorized by law.  In accordance with Section 49.222 of the Texas Water Code, 

Condemnor has the right to acquire by condemnation any and all property necessary or 

convenient to the exercise of its powers, rights, privileges, and functions conferred upon it.  

Properly interpreted, Section 49.222 allows for the condemnation of both public and private 

property and constitutes a waiver of immunity to the extent that sovereign or governmental 

immunity is applicable in a condemnation case.  Condemnor’s principal office and place of 

business is in Hidalgo County, Texas. 

4. Condemnor is informed and believes, and so alleges, that the following 

Condemnee holds or claims some interest in or title to the property described herein, and may be 

served with citation and/or notice as follows: 

EXHIBIT A-1

Jurisdiction and Venue 

2. Venue is proper in this County pursuant to Section 21.013 of the Texas Property 

Code. % 
3. Condemnor is a duly created Water Control and Improvement District, having 

been converted from a Water Improvement District in 1926, and having all powers, rights, 

privileges and functions conferred by general law upon any district created pursuant to Article 

16, Section 59, of the Constitution of the State of Texas, and those specific powers enumerated 

in Chapter 49 and Chapter 51 of the Texas Water Code. Condemnor has the rights and powers, 

among others, to purchase, construct, acquire, own, operate, maintain, repair, improve, or extend 

inside and outside Condemnor’s boundaries any and all land, works, improvements, facilities, 

plants, equipment, and appliances necessary to accomplish the purposes of Condemnor or 

purposes authorized by law. In accordance with Section 49.222 of the Texas Water Code, 

Condemnor has the right to acquire by condemnation any and all property necessary or 

convenient to the exercise of its powers, rights, privileges, and functions conferred upon it. 

Properly interpreted, Section 49.222 allows for the condemnation of both public and private 

property and constitutes a waiver of immunity to the extent that sovereign or governmental 

immunity is applicable in a condemnation case. Condemnor’s principal office and place of 

business is in Hidalgo County, Texas. 

4. Condemnor is informed and believes, and so alleges, that the following 

Condemnee holds or claims some interest in or title to the property described herein, and may be 

served with citation and/or notice as follows: 
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a. Hidalgo County Irrigation District No. 1, c/o Rusty McDaniel, General Manager, 
1904 N. Expressway 281, Edinburg, Texas, 78542.1 

 
Condemnor reserves the right to add the names of any such additional landowners, lienholders, 

easement holders, or claimants, whose interest may subsequently appear and to condemn the 

interest of each of such other parties as may subsequently appear for the purposes stated herein. 

Landowner Bill of Rights 

5. Condemnor brings this action pursuant to the pertinent provisions of Section 

21.001 through 21.065, both inclusive, of the Texas Property Code, as amended.  Condemnor has 

provided the property owner with the bill of rights statement in accordance with Section 21.0112. 

Public Use and Necessity for Condemnation 

6. Pursuant to the powers and duties granted to and imposed upon it, Condemnor, by 

a resolution of its Board of Director (the “Resolution”), has determined that there exists a public 

necessity for, and has determined that it is necessary to acquire by condemnation or otherwise, 

subsurface easement rights in and under property owned by Condemnee, as described and more 

particularly set out below.  In order (i) to provide continuous and adequate retail water service to 

customers within the boundaries of Condemnor, as well as the sale of surplus water to customers, 

including other districts, outside the boundaries and in the vicinity of the District and (ii) to 

pump and deliver irrigation water to other districts in the vicinity, a public necessity exists for 

the acquisition of subsurface easement rights in and under Condemnee’s property in order to 

accomplish the public purpose of constructing, operating, and maintaining a new public water 

pipeline and any necessary related appurtenances and improvements.  This is the public use for 

which Condemnor intends to acquire the easement rights described in this petition.  

                                                 
1 As the owner of the property at issue in this case, Hidalgo County Irrigation District No. 1 is a necessary party to 
this action in accordance with Section 21.012 of the Texas Property Code.  As such, any immunity that could be 
asserted, to the extent applicable in this case, has been waived. 
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Property Rights Sought 

7. Condemnor seeks and condemns for a ten foot wide (10’) exclusive and perpetual 

subsurface easement for the purpose of installing, constructing, maintaining, operating, repairing, 

rebuilding, relocating, upgrading, replacing, removing and abandoning one pipeline of a nominal 

forty-eight inch (48”) diameter encased in a nominal sixty-six inch (66”) diameter steel casing, 

along with any necessary appurtenances thereto (the “Pipeline Facilities”), for the purposes of 

transporting raw water in and under a portion of land owned by Condemnee, more particularly 

described and depicted in the attached Exhibit “A” (referred to herein as the “Easement Tract”).   

8. Condemnor shall install the Pipeline Facilities via bore from adjacent lands and is 

not seeking to acquire any rights to access the surface of the Easement Tract.  The Pipeline 

Facilities shall be installed at a depth of at least five feet (5’) below the bottom of the double 

seventy-two inch (72”) siphons located in the Easement Tract.  The foregoing notwithstanding, 

Condemnor shall have the right to select the exact location of the Pipeline Facilities within the 

Easement Tract. 

Rights Retained by Condemnee 

9. Condemnee shall retain the right to use the Easement Tract for any and all 

purposes not inconsistent with the rights being acquired by Condemnor herein. All oil, gas, and 

other minerals and water rights owned by Condemnee in, on, and under the Easement Tract shall 

be reserved to Condemnee; provided, however, Condemnee shall not be permitted to drill or 

excavate for oil, gas, other minerals, or water on the surface of the Easement Tract, but 

Condemnee may extract oil, gas, other minerals, or water from and under the Easement Tract by 

directional drilling or other means which do not interfere with or disturb Condemnor’s use of the 

Easement Tract.  

EXHIBIT A-1
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Bona Fide Offer 

10. Condemnor, acting by and through its duly authorized agents, has made a bona 

fide offer to voluntarily acquire by purchase, and has offered to pay such reasonable damages, if 

any, as might result from the acquisition and use of, the easement rights described herein.  

Condemnor’s bona fide offer comported in all respects with Section 21.0113 of the Texas 

Property Code.   

11. Condemnor has been unable to agree with the Condemnee upon the value of the 

easement rights sought in this condemnation action and the damages, if any, to the remainder of 

Condemnee’s property.  Accordingly, it has become necessary to institute this proceeding.  All 

conditions precedent to instituting this condemnation proceeding have occurred or have been 

performed.   

Texas Property Code Disclosure 

12. Pursuant to TEX. PROP. CODE § 21.023, the Condemnee or the Condemnee’s heirs, 

successors, or assigns may be entitled to: 

a. repurchase the property under Subchapter E of Chapter 21 of the Texas Property 

Code; or 

b. request from Condemnor certain information relating to the use of the acquired 

property and any actual progress made toward that use; and 

c. the repurchase price is the price paid to Condemnee by Condemnor at the time 

Condemnor acquired the property through eminent domain. 

WHEREFORE, Condemnor prays that the Court forthwith appoint three (3) disinterested 

real property owners who reside in this County as Special Commissioners as required by law; 

appoint two alternate Special Commissioners; provide the parties with fourteen (14) days from 

EXHIBIT A-1
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signing the Order of Appointment to strike a commissioner pursuant to section 21.014 of the 

Texas Property Code; upon the appointment of the Commissioners and their acceptance thereof 

and qualification according to law, that the Commissioners promptly set a time and place for 

hearing in accordance with the law and that notice in writing of the time and place selected for 

the hearing be issued by the Commissioners to each of the parties hereto; upon the issuance and 

service of such notice, a hearing be held in accordance therewith and upon such hearing that the 

Commissioners assess the actual damages, if any, that will be sustained by Condemnee by the 

aforesaid condemnation and thereafter reduce their decision to writing, assessing the damages, if 

any, and costs according to law, and that they date and sign their decision and file it with the 

Court; that thereafter a Judgment of Condemnation be entered by the Court vesting in 

Condemnor the easement rights as described and set forth above; Condemnor further prays that 

upon payment into the Registry of this Court of the amount awarded Condemnee by the Special 

Commissioners, Condemnor have a Writ of Possession issued in its behalf and such other 

process necessary to enforce the decision of the Special Commissioners and Judgment of 

Condemnation; and Condemnor be granted costs of suit and such other and further relief, general 

and special, at law or in equity, as to which it may be justly entitled. 
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Respectfully submitted, 
 

JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, Texas  78701 
512-236-2000 
Fax No. 512-236-2002 
Email - banderson@jw.com 

_____________________ 
W. Brad Anderson – State Bar No. 24055106 
 
Law Office of Randolph Kimble Whittington 
2014 East Harrison Avenue 
Harlingen, Texas 78550 
(956) 423-7200 
Fax (956) 423-7999 
email - chagofuentes@rkwlaw.com 
 
Randolph K. Whittington – State Bar No. 
21404500 
 
ATTORNEYS FOR HIDALGO COUNTY 
WATER IMPROVEMENT DISTRICT NO. 3 
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CERTIFICATE OF SERVICE 

This is to certify that on the 29th day of June 2020, a true and correct copy of the 
foregoing has been forwarded to: 
 
Via Certified Mail Return Receipt Requested 
Mr. Rusty McDaniel 
General Manager 
Hidalgo County Irrigation District No. 1 
1904 N. Expressway 281 
Edinburg, Texas 78542 
 
Via  E-service 
Daniel G. Gurwitz 
Atlas Hall & Rodriquez, LLP 
818 Pecan 
McAllen, Texas 78501 
dgurwitz@atlashall.com 

       ________ 
       Brad Anderson 
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CAUSENO. CCD-0517-D 

HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO. 3 

Condemnor, 

v. 

HIDALGO COUNTY IRRIGATION 
DISTRICT NO. 1 

Condemnee. 

§ EMINENT DOMAIN PROCEEDING 
§ 
§ 
§ IN THE COUNTY COURT AT LAW NO.4 
§ 
§ 
§ HIDALGO COUNTY, TEXAS 
§ 
§ 

SPECIAL COMMISSIONERS' AWARD 

WHEREAS, Hidalgo County Water Improvement District No.3 ("District 3"), having by 

law the right of eminent domain and the power of condemnation; and 

WHEREAS District 3 did file a certain Condemnor's Original Petition in Condemnation 

with the Presiding Judge of the County Court at Law No. 4, Hidalgo County, Texas, wherein, 

upon facts therein alleged, it sought condemnation of all the right, title and interests of 

Condemnee, for a subsurface easement, consisting of a tract of land located in Hidalgo County, 

Texas, and more particularly described in the Condemnor's Original Petition in Condemnation 

and supporting exhibits attached herein, which land was sought to be condemned because same 

was necessary for the construction, maintenance and operation of a new public water pipeline, 

and to the extent and for the purposes specified and described in the Condemnor's Original 

Pethion in Condemnation on fi le herein; and 

WHEREAS, upon consideration of such statement, the Presiding Judge of the County 

Court at Law No. 4, Hidalgo County, Texas, appointed the undersigned three disinterested real 

property owners who reside in Hidalgo County, Texas, as Special Commissioners to fairly assess 

1 
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the damages occasioned by the condemnation of all the right, title, claim and interests of the 

above-named party and to said property, and reference is here now made to said order of the 

Court, and same is incorporated herein by reference the same as if fully copied herein; and 

WHEREAS, thereafter the undersigned Commissioners so appointed, duly qualified as 

such by each taking the oath prescribed by law, which oath is on file with the papers in this 

cause, and reference is here now made to said oath, and same is incorporated herein fully by 

reference; and 

WHEREAS, by order duly issued and made and signed by each of us, and by agreement 

of all the parties hereto, said agreements being on file with the Court, we designated and 

appointed the 121
h day ofFebruary, 2020, at 9:30A.M. at the Casa De Palmas, Board Room, 101 

N. Main St., McAllen, Texas 78501 in Hidalgo County, Texas as the day and place for hearing 

on property interests held by Hidalgo County Irrigation District No. 1, such day being the earliest 

practicable time and such place being in the County in which said property in controversy is 

situated; and 

Upon the date and at the place so appointed for such hearing, service of Notice having 

been perfected or waived as provided by law, we proceeded to hear evidence as to the value of 

the right, title, claim and interests of the Condemnee in and to that certain property, and being 

more particularly described in the Condemnor's Original Petition in Condemnation and 

supporting exhibits attached herein; and 

The Commissioners having considered the damages, if any, which will be sustained by 

the Condemnee by reason of the condemnation of said land and by reason of the condemnation 

of all of the said property, property rights, title, claim and interests of th~ Condemnee in and to 

the property described above and having considered the benefits, if any, that will result to the 
I 
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remainder of the property belonging to the Condemnee, such condemnation being for the 

purposes set out in the Condemnor's Original Petition in Condemnation and in the order of the 

Court appointing the Commissioners, all as required by law, excluding from consideration and 

from our estimate those injuries or benefits which said owner and claimant sustains or receives in 

common with the community generally and which are not peculiar to them and connected with 

the ownership, use and enjoyment of the said property above described, and having the injuries 

and damages sustained by the said Condernnee by reason of such condemnation of said rights as 

described above. 

NOW THEREFORE, on this 12111 day of February, 2020, the Commissioners do hereby 

assess the actual total damages which will accrue to the Condernnee by reason of the taking of 

said property by District 3 for the purposes set out in the Condemnor's Original Petition in 

) ctoo , coo 
Condemnation attached herein at the sum of $ l , and on this sam e 

--~------------------

day, we reduced this our decision to writing, and we fwther decide and adjudicate that District 3 

shall pay all costs of this proceeding for the reasons provided by law. 

IN TESTIMONY WHEREOF, we have signed this decision and dated it the 12th day of 

February, 2020, such being the date on which the decision was rendered. 

J.R. R 

Gum a 
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SPECIAL COMMISSIONERS' CERTIFICATE OF TIME 

The undersigned Special Commissioners certify that a hearing was conducted on the 12th 

day of February, 2020, and that the time served in said hearing and related activities, including 

signing oaths and notices, and scheduling work was ___ 3_.....:h~0_..rr_;,._.S'<!___ ____ _ 

WITNESS OUR HANDS this 12th day of February, 2020. 
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Accepted by: Samantha Martinez 

HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO.3 

Condemnor, 

§ EMINENT DOMAIN PROCEEDING 
§ 

v. 

HIDALGO COUNTY IRRIGATION 
DISTRICT NO. I 

Condemnee. 

§ 
§ IN THE COUNTY COURT AT LAW NO. 4 
§ 
§ 
§ I-ITDALGO COUNTY, TEXAS 
§ 
§ 

CONDEMNOR'S ORIGINAL 
PETITION FOR CONDEMNATION 

TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now Hidalgo County Water Improvement District No. 3 (hereinafter referred to as 

" Condemnor"), a Water Control and Improvement District with eminent domain authority, and 

files this Original Petition for Condemnation, seeking easement rights from Hidalgo County 

Irrigation District No. 1 (hereinafter referred to as "Condemnee") , and respectfully shows the 

Court as follows: 

Discovery 

1. If and when this proceeding becomes a judicial proceeding, discovery shall be 

conducted under Rule 190.4 (Leve l 3) of the Texas Rules of Civil Procedure. Condemnor seeks 

monetary relief of $100,000 or less and non-monetary relief. The damages and relief sought are 

within the jurisdictional limits of the Court. Because this proceeding arises under Chapter 21 of 

the Texas Property Code, Texas Rule of Civil Procedure 169 regarding the expedited actions 

process does not apply to this suit. TEX. R. Ctv. P. 169(a)(2). 
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Code. 

CCD-0517-D 
Jurisdiction and Venue 
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Hidalgo County Clerk 

Accepted by: Samantha Martinez 

2. Venue is proper in this County pursuant to Section 21.013 of the Texas Property 

Parties 

3. Condemnor is a duly created Water Control and Improvement District, having 

been converted from a Water Improvement District in 1926, and having all powers, rights, 

privileges and functions conferred by general law upon any district created pursuant to Article 

16, Section 59, of the Constitution of the State of Texas, and those specific powers enumerated 

in Chapter 49 and Chapter 51 of the Texas Water Code. Condemnor has the rights and powers, 

among others, to purchase, construct, acquire, own, operate, maintain, repair, improve, or extend 

inside and outside Condemnor's boundaries any and all land, works, improvements, facilities, 

plants, equipment, and appliances necessary to accomplish the purposes of Condemnor or 

purposes authorized by law. In accordance with Section 49.222 of the Texas Water Code, 

Condemnor has the right to acquire by condemnation any and all property necessary or 

convenient to the exercise of its powers, rights, privileges, and functions conferred upon it. 

Condemnor' s principal office and place of business is in Hidalgo County, Texas. 

4. Condemnor is informed and believes, and so alleges, that the following 

Condemnee holds or claims some interest in or title to the property described herein, and may be 

served with citation and/or notice as follows: 

a. Hidalgo County Irrigation District No. I , c/o Rusty McDaniel, General Manager, 
1904 N. Expressway 281, Edinburg, Texas, 78542. 

Condemnor reserves the right to add the names of any such additional landowners, lienholders, 

easement holders, or claimants, whose interest may subsequently appear and to condemn the 

interest of each of such other parties as may subsequently appear for the purposes stated herein. 
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5. Condemnor brings thi s action pursuant to the pertinent provisions of Section 

21.00 I through 21.065, both inclusive, of the Texas Property Code, as amended. Condemnor has 

provided the property owner with the bill of rights statement in accordance with Section 21.0112. 

Public Use and Necessity for Condemnation 

6. Pursuant to the powers and duties granted to and imposed upon it, Condemnor, by 

a reso lution of its Board of Director (the "Resolution"), has determined that there exists a public 

\ 
necessity for, and has determined that it is necessary to acquire by condemnation or otherwise, 

subsurface easement rights in and under property owned by Condemnee, as described and more 

particularly set out below. In order (i) to provide continuous and adequate retail water service to 

customers within the boundaries of Condemnor, as we ll as the sale of surplus water to customers, 

including other districts, outside the boundaries and in the v icinity of the District and (ii) to 

pump and deliver irrigation water to other districts in the vicinity, a public necess ity exists for 

the acquisition of subsurface easement rights in and under Condemnee's property in order to 

accomplish the public purpose of constructing, operating, and maintaining a new public water 

pipeline and any necessary related appurtenances and improvements. Th is is the public use for 

which Condemnor intends to acquire the easement rights described in this petition. 

Property Rights Sought 

7. Condemnor seeks and condemns for a ten foot wide (I 0') exclus ive and perpetual 

subsurface easement for the purpose of installing, constructing, maintaining, operating, repairing, 

rebuilding, relocating, upgrading, replacing, removing and abandon ing one pipeline of a nominal 

forty-eight inch ( 48") diameter encased in a nominal sixty-six inch (66") diameter steel casing, 

along w ith any necessary appurtenances thereto (the "Pipeline Facilities"), for the purposes of 
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transporting raw water in and under a portion of land owned by Condemnee, more particularly 

described and depicted in the attached Exhibit "A" (referred to herein as the "Easement Tract"). 

8. Condemnor shall install the Pipeline Facilities via bore from adjacent lands and is 

not seeking to acquire any rights to access the surface of the Easement Tract. The Pipeline 

Facilities shall be installed at a depth of at least five feet (5') below the bottom of the double 

seventy-two inch (72") siphons located in the Easement Tract. The foregoing notwithstanding, 

Condemnor sha ll have the right to select the exact location of the Pipeline Facilities within the 

Easement Tract. 

Rights Retained by Condemnee 

9. Condemnee shall retain the right to use the Easement Tract for any and all 

purposes not inconsistent with the rights being acquired by Condemnor herein. All oil , gas, and 

other minerals and water rights owned by Condemnee in, on, and under the Easement Tract shall 

be reserved to Condemnee; provided, however, Condemnee shall not be permitted to drill or 

excavate for o il, gas, other minerals, or water on the surface of the Easement Tract, but 

Condemnee may extract oil, gas, other minerals, or water from and under the Easement Tract by 

directional drilling or other means which do not interfere with or disturb Condemnor' s use of the 

Easement Tract. 

Bona Fide Offer 

l 0. Condemnor, acting by and through its duly authorized agents, has made a bona 

fide offer to vo luntarily acquire by purchase, and has offered to pay such reasonable damages, if 

any, as might result from the acquisition and use of, the easement rights described herein. 

Condemnor's bona fide offer comported in all respects with Section 2 1.0113 of the Texas 

Property Code. 

11. Condemnor has been unable to agree with the Condemnee upon the value of the 

easement rights sought in this condemnation action and the damages, if any, to the remainder of 
4 
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Condemnee's property . Accordingly, it has become necessary to institute this proceeding. All 

conditions precedent to instituting this condemnation proceeding have occurred or have been 

performed. 

Texas Property Code Disclosure 

12. Pursuant to TEx. PROP. CODE§ 21.023, the Condemnee or the Condemnee' s heirs, 

successors, or assigns may be enti tled to: 

a. repurchase the property under Subchapter E of Chapter 21 of the Texas Property 

Code; or 

b. request from Condemnor certain information relating to the use of the acquired 

property and any actual progress made toward that use; and 

c. the repurchase price is the price paid to Condemnee by Condemnor at the time 

Condemnor acquired the property through eminent domain. 

WHEREFORE, Condemnor prays that the Court forthwith appoint three (3) disinterested 

real property owners who reside in thi s County as Special Commissioners as required by law; 

appoint two alternate Special Commissioners; provide the parties with fourteen (14) days from 

signing the Order of Appointment to strike a commissioner pursuant to section 21.014 of the 

Texas Property Code; upon the appointment of the Commissioners and their acceptance thereof 

and qualifi cation accord ing to law, that the Commissioners promptly set a time and place for 

hearing in accordance with the law and that notice in writing of the time and place selected for 

the hearing be issued by the Commissioners to each of the parties hereto; upon the issuance and 

service of such notice, a hearing be held in accordance therewith and upon such hearing that the 

Commissioners assess the actual damages, if any, that wi ll be sustained by Condemnee by the 

aforesaid condemnation and thereafter reduce their decision to writing, assessing the damages, if 

any, and costs according to law, and that they date and sign their decision and file it with the 

Court; that thereafter a Judgment of Condemnation be entered by the Court vesting in 
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Condemnor the easement rights as described and set forth above; Condemnor further prays that 

upon payment into the Registry of thi s Court of the amount awarded Condemnee by the Special 

Commissioners, Condemnor have a Writ of Possession issued in its behalf and such other 

process necessary to enforce the decision of the Special Commissioners and Judgment of 

Condemnation; and Condemnor be granted costs of suit and such other and further relief, general 

and special, at law or in equity, as to which it may be justly entitled. 
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This is to certify that on the 141h day ofNovember, 2019, a true and correct copy of the 
foregoing has been forwarded via certified mail, return receipt requested to: 

Via Certified Mail Return Receipt Requested 
Mr. Rusty McDaniel 
General Manager 
Hidalgo County Irrigation District No. l 
1904 N . Expressway 281 
Edinburg, Texas 78542 

Via Certified Mail, Return Receipt Requested 
and £-service 
A. Kirby Cavin 
Atlas Hall & Rodriquez, LLP 
818 Pecan 
McAllen, Texas 78501 
akcavin@atlashall.com 
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FERRIS, FLI~~!lfsM-bDINA, LLC 

ENG I NE E R S $ U R V E Y 0 R S 

METES AND BOUNDS 
0.05 ACRE TRACT OUT OF 

HIDALGO COUNTY IRRIGATION DISTRICT NO.1 RIGHT OF WAY 

Electronically Submitted 
11/14/2019 11:47 AM 
Hidalgo County Clerk 

Accepted by: Samantha Martinez 

Revised 
21 October 2019 

Being a 0.05 Acre Tract out of Hidalgo County Irrigation District No. 1 Right of way out of Lot 9 and Lot 12. Block 278, Texas 
Mexican Railway Company Survey, recorded in Volume 24, Pages 170·171 , D~d Records of Hidalgo County, Texas; said 0.05 
Acre Tract being more particularly described as fottows: 

COMMENCING at the Northeast corner of Lot 60, La Flores1a Subdivision Phase 1, recorded in Volume 55. page 170. M<!P 
Records of Hidalgo County, Texas and being on a curv& to the left for an angle point, (Having Coordinate values of X -:::: 
1075482.8186 Y = 16631372.6748 of the Texas State Plane Coordinate system, South Zone, NAD 83) 

THENCE along said curve to the left having a radial bearing of North 13 Deg. 55 Min. 31 Sec. West, a Radius of 1000.00 Feet, 
having an Arc Length of 60.49 Feet. a delta angle of 03 Deg. 27 Min. 57 Sec .. with a Chord bearing of North t4 Deg. 20 Min. 30 
Sec. East and a Chord Distance of 60.48 Feet to a point on the South right of way of Hidalgo County lrrigatlon District No. 1; 

THENCE along the South Right of way of Hidalgo County Drainage District No. 1, South 62 Deg. 04 Min. 10 Sec. East a distance of 
96.37 Feet to a 112 inch iron rod with plastic cap stamped MEDINA 5719 set, for tne Southwest corner and POINT OF BEGINNING 
of the centerline herein described; (Having coordinate values of X = 1075582.9442 Y = 16631386.1329 based on the Texas State 
Plane Coordinate System. South Zone. NAD83): 

1) THENCE leaving the South Right o f way of Hidalgo County Irrigation District No. 1, North 25 Oeg. 32 Min. 06 Sec. East a 
distance of 198.39 Feet to a 112 inch iron rod with plastic cap stamped MEDINA 5719 set on the North Right of way of Hidalgo 
County Drainage District No. 1. for the Northwest corner of the tract herein described; 

2) THENCE along the North Right of way o1 Hidalgo County Irrigation District No. 1, South 56 Oeg. 59 Min. 52 ~c. East a 
distance of 10.09 Feet to a 1/2 inch iron rod with plastic cap stamped MEDINA 5719 set, for the Northeast corner the tract herein 
described; 

3) THI:NCE leaving the North Right of way of Hidalgo County Irrigation District No. South 25 Deg·. 32 Min. 06 Sec. West a 
distance of 161.16 Feet to the point on the Scuth Right of way of Hidalgo County Irrigation Distnct No. 1 and being the North 
boundary of Lot t6A and 17A. T!mberhill Villa No.4, recorded in Volume 27, Page 146A, Map Records of Hidalgo County. Texas. 
for a corner of the tract herein described; 

4) THENCE along the South Right of way of Hidalgo County Irrigation District No. 1 and along the North boundary of 
Timberhill No. 4 , North 56 Deg. 58 Min. 52 Sec. West a distance of 1.01 F~t to a 1/2 inch iron rod found for the Northwest corner 
of said Lot t 6A and 17 A, Timberhil! Villa No. 4 and a corner of the tract herein described: 

5) THI:NCE a!ong the West boundary of Lot 16A and 17A, Tlmberhill Villa No. 4, South 08 Oeg. 47 Min. 38 See. West a 
distance of 3.47 Feet to a point, for a comer of the tract herein described; 

6) THENCE along the South Right of way of Hidalgo County Irrigation District No. 1, North 62 Dog. 04 Min. 10 See. Wo.st a 
distance of 10.01 Feet the POINT OF BEGINNING; Containing 0.05 Acre within these metes and bounds. 

F:\0142 HCW10 No. 3\i 42-040 Canal Survey North of Trenton\MB\0.05 HCI01 Eas.docx Page i of 1 

1405 North Stuart Place Road • Palm Valley, Tex.as 78552 • (956) 364-2236 • Fax (956) 364-1023 
TBPE Firm Reg. No. F-897 • TBPLS Firm Reg. No. 100-370-00 • www.ferrisandflinn.com 
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l!llll~~-----11!111..----------l(!l!ll----.. ---... --------. Electronically Submitted 11 /14/2019 11:47 AM 
COMMENCING POINT 
NE <:OR LOT 60. LJo.ij;.l,9-eE~ 
PHASE l (VOL. 55. ~1>1.· . 

Hidalgo County Clerk 
y: Samantha Martinez 

\ 
\ 

S08° 4 7'38"W 
3.47' 

X • 1075482 6166 
y • 16631372 6?46 

DISTRIC T ONE RIGHT OF WAY :.~10 ! /NCRTH 80'1' OF ~OT 16A Af-lil 17.\, r TIMBERHILL VI~LA t-'0. 4 SUB 

GENERAL NOTES 

I BASIS OF BEARINGS AS PER THE TEXAS STATE: PL.ANE 
COORDINATE SYSTEM. SOUTH ZONE. NAD 83 

2 THIS SURIJE'l' WAS PERF'ORMED WITHOUT THE BENE:I'11' 
01' A CO•~MITMEN ; FOR TilLE INSURANCE M<D MAY 8£ 
SUBJECT TO EASEMENT AND RESERVATIONS NOT 
REFLECTED THEREON 

SURVEYOR CERTIFICATE 

BOUNDARY SURVEY OF: 

BEING A 0 0;) ACRE TRACT OUT OF ti!O,t\L GO 
COUNTY IRRIGA TlON DISTRICT NO. I RIGHT OF 
WAY OUT Of LOT 9 AND LOT 12. BLOCK 27 6. t 
TEXAS MEXICAN RAILWAY COMPANY SURVEY. o 

RECORDED IN VOL UME 24. PAGES 170-17!, DEED ~ 
RECORDS OF HIDALGO COUNTY. TEXAS ..,. 

~----------------------~1 REVISED 21 OCTOBER 2019· CORRECTED BLOCK ~~AME 0 

FOR' HIDALGOCOUNfYIRRIGATION DISTRICT' NO. 3 l 1---------------------'ls 
FERRIS. FLINN & MEDINA, LLC ~ 

~ ENGINEERS SURVEYORS 
1405 N. S'niAA'I' PIJ\C£ ROAD .~ 

"' ..... 1(,.., -e>•*><l"~~(A.l,t,.._. ..... ~ ~ 

'~.I'IUO· H'I' ... HI()Ooloo0- ~0- " 
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CAUSENO. __ C_C_D_-0_5_17_-_D __ _ 

Electronically Submitted 
11/14/201911 :47 AM 
Hidalgo County Clerk 

Accepted by: Samantha Martinez 

HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO. 3 

Condemnor, 

§ EMINENT DOMAIN PROCEEDING 
§ 
§ 

Y. 
§ JN THE COUNTY COURT AT LAW NO. 
§ 
§ 

HIDALGO COUNTY IRRIGATION 
DISTRICT NO. 1 

§ HIDALGO COUNTY, TEXAS 

Condemnee. 

ORDER APPOINTING COMMISSIONERS 

The Hidalgo County Water Improvement District No. 3 has filed a petition in the above-

styled and numbered proceeding in wh ich it seeks acqui sition of certain rights by condemnation 

on and across the property owned by Condemnee and described in the petition. 

IT IS THEREFORE ORDERED that: 

1.) _____________ ___ _ _ ___ (Name) 
______________________ (Address) 
_________________ _____ (Address) 
_____________________ (Phone) 
_________ _ ________ ___ _ (Email) 

2.) ______ _______________ (Name) 
______ __________ ______ (Address) 
________ _________ _ _ ____ (Address) 
______________ _ ______ (Phone) 
_______________________ (Email) ; and 

3.) _____________________ (Name) 
____________________ _ (Address) 
_____ _ _________________ (Address) 
_______ _______________ (Phone) 
_______________________ (Email), 

who are three disinterested real property owners who reside in Hidalgo County, Texas, are 

hereby appointed Special Commissioners in the above-styled and numbered proceeding, to 

assess in accordance with the law the damages, if any, sustained by reason of such 

condemnation , by those with an ownership or other interest in the property . 
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Pursuant to section 2 1.014(a) each party is entitled to (but not required to) strike one of 

the three spec ial commissioners. The deadline for the parties to exercise th is right shall be 

fourteen (14) days from the entry of this Order. In the event that any party exercises the right to 

strike a commissioner, the following shall serve in hi s or her place. 

4.) ___ _ _ _______________ (Name) 
_ ______________________ (Address) 
_ ______________________ (Address) 
_ _____________________ (Phone) 
______________________ (Email) 

5.) ____________________ (Name) 
______________________ (Address) 
_ ___ _ _________________ (Address) 
______________________ (Phone) 
______ _________________ (Emai l); and 

SIGNED this _ _ day of ________ _, 2019. 

PRESIDING JUDGE 

10 
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CAUSE NO. CCD-0517-D 

 
 

CONDEMNEE’S ANSWER AND WRITTEN STATEMENT OF OBJECTIONS  
 
 NOW COMES HIDALGO COUNTY IRRIGATION DISTRICT NO. ONE, Defendant-

Condemnee in the above-entitled and numbered cause, and files this its Original Answer and 

Written Statement of Objections, and in support thereof respectfully shows unto the Court as 

follows:  

1. GENERAL DENIAL 

 Reserving the right to file other and further pleadings, exceptions, and denials, HIDALGO 

COUNTY IRRIGATION DISTRICT NO. ONE (“HCID NO. ONE”), denies each and every 

material allegation contained in Condemnor’s Original Petition and demands strict proof thereof 

in accordance with the laws and the Texas Rules of Civil Procedure.  

2. STATEMENT OF OBJECTIONS 

2.1 A party to a condemnation proceeding may object to the findings of the special 

commissioners by filing a written statement of the objections and their grounds with the court that 

has jurisdiction of the proceeding.  TEX. PROP. CODE ANN. § 21.018(a).  HCID NO. ONE makes 

the following written objections to the Special Commissioners’ findings.  

2.2 HCID NO. ONE has an open irrigation outtake canal just south of the intersection of Freddy 

Gonzalez Drive and Bicentennial Boulevard in McAllen, Texas (the “Canal”).  Two 72” reinforced 

concrete pressure pipes (the “Pipes”), which sit on a gravel bed, run east and west below a proposed 

HIDALGO COUNTY WATER § EMINENT DOMAIN PROCEEDING 
IMPROVEMENT DISTRICT NO. 3 §  

Condemnor, §  
V. § IN THE COUNTY COURT AT LAW NO. 1 
HIDALGO COUNTY IRRIGATION §  
DISTRICT NO. 1 §  

Condemnee. § HIDALGO COUNTY, TEXAS 
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expansion of Bicentennial Boulevard connecting the Canal on each side of the proposed roadway.  

The Canal services numerous HCID NO. ONE customers from this intersection north to Highway 

107 in Edinburg, then east along Highway 107, and continuing north of the University of Texas at 

Rio Grande Valley campus. A majority of the drinking water supplied to the City of Edinburg 

flows through the Canal.   

2.3 Hidalgo County Water Improvement District No. 3 (“HCWID NO. 3”) plans to have 

constructed and maintain a new public water pipeline that crosses the Canal.  On November 14, 

2019, HCWID NO. 3 filed its Original Petition for Condemnation seeking to condemn a ten-foot 

wide subsurface easement more particularly described as a 0.05 Acre Tract out of Hidalgo County 

Irrigation District No. One Right of way out of Lot 9 and Lot 12, Block 278, Texas Mexican 

Railway Company Survey, recorded in Volume 24, Pages 170-171, Deed Records of Hidalgo 

County, Texas (hereinafter the “Condemned Property”).  On February 13, 2020, the appointed 

Special Commissioners awarded HCWID NO. 3 the Condemned Property and assessed damages 

of $1,900.00 in favor of HCID NO. ONE for the taking.  HCID NO. ONE hereby objects to the 

Special Commissioners’ findings on the grounds that the Condemned Property is already dedicated 

to a public use, and HCWID NO. 3’s intended use will materially interfere with HCID NO.1’s use 

and is not paramount to HCID NO. ONE’s public use.    

2.4 HCID NO. ONE objects to the Special Commissioners’ findings on the grounds that the 

Condemned Property is already dedicated to a public use.  It is undisputed that HCID NO. ONE 

currently uses the Condemned Property for a public purpose: providing water and irrigation 

services to numerous residents of Hidalgo County.  If the property to be condemned is already 

devoted to another public use, condemnation may be denied if the condemnee can establish that 
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permitting condemnation would either practically destroy or materially interfere with the existing 

public use.    

2.5 HCID NO. ONE objects to the Special Commissioners’ findings on the grounds that 

HCWID NO. 3’s planned use of the Condemned Property will materially interfere with HCID NO. 

ONE’s infrastructure and its existing use.  HCWID NO. 3 condemned the Condemned Property in 

order to install a 48” pipe (the “HCWID 3 Pipe”) encased in a 66” steel casing 2.3 feet below the 

existing Pipes.  The HCWID 3 Pipe cannot be put into place without first boring and excavating 

the material that sits 2.3 feet below the existing Pipes.  In order to bore and excavate the in situ 

material, place the steel casing, and receive the HCWID 3 Pipe, HCWID NO. 3 must dig a boring 

receiving station on the north side of the Canal (the “Station”).    

2.6 First, the necessary location of the Station is in such close proximity to the Canal that it 

will practically destroy the Canal, the Pipes, and HCID NO. ONE’s operations in that it will 

prevent service to HCID NO. ONE’s customers.  Second, the depth at which the HCWID 3 Pipe 

will be placed will destroy the Pipes.  The steel casing’s placement and the vibrations caused by 

the boring will disturb the gravel bedding that supports the Pipes.  Disturbing the gravel bedding 

will cause the Pipes’ seals to crack and leak.  Further, the HCWID 3 Pipe cannot be placed at a 

deeper location on the Condemned Property.  To place the HCWID 3 Pipe any deeper would 

require boring and excavating a larger receiving station on the north side of the Canal in order to 

maintain a proper and safe slope of the embankments adjacent to the receiving station.  If the 

Station is not properly sloped and instead is dug straight down or with pit walls that are at steep 

angles, there is a high probability the receiving station will cave in causing a serious safety issue.  

In addition to materially interfering with the Canal and Pipes, a larger Station also would encroach 

on the land of surrounding property and other landowners.  Permitting HCWID NO. 3 to condemn 
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the Condemned Property will at least materially interfere with, if not practically destroy, the 

existing use.   

2.7 In theory, condemnation still could be permitted if the condemnor can establish that (1) its 

purpose for condemnation is of paramount importance and (2) cannot be practically accomplished 

in any other way.  When a conflict between two public uses arises, the private interest of the 

condemnor cannot be considered.  The first occupier of the property is entitled to all of the 

advantages derived from the establishment of the public use, and the condemnor’s convenience or 

expense cannot be considered in this case.  

2.8 Because the Condemned Property already is devoted undisputedly to public use, it is not 

in the public’s interest to destroy that use for the convenience or interest of HCWID NO. 3 simply 

for another, similar public use.    The law is clear that the Condemned Property shall not be taken 

via condemnation if the taking will destroy the existing public use, unless the Condemnor can 

prove that its proposed use is of such great importance to the public as to demand that HCID NO. 

ONE’s use is of less importance and shall be set aside. 

2.9 HCWID NO. 3 claims that there exists a public necessity for subsurface easement rights in 

and under the Condemned Property to construct, operate, and maintain a new public water pipeline 

“(i) to provide continuous and adequate retail water service to customers within the boundaries of 

[HCWID NO. 3], as well as the sale of surplus water to customers, including other districts, outside 

the boundaries and in the vicinity of [HCWID NO. 3] and (ii) to pump and deliver irrigation water 

to other districts in the vicinity…”. See Condemnor’s Original Petition, ¶ 6.  HCID NO. One 

Denies this. HCID NO. ONE has at all times used the subsurface of the Condemned Property to 

maintain a public water pipeline.  The Pipes and Canal are used to provide continuous and adequate 

retail water service to customers within HCID NO. ONE’s boundaries, to sell surplus water to 
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customers outside the boundaries and in the vicinity of HCID NO. ONE, and to pump and deliver 

irrigation water.     

2.10 HCWID NO. 3 proposes a public use that is identical to the public use for which HCID 

NO. ONE has at all times used the Condemned Property.  HCWID NO. 3’s decision to install a 

new public water pipeline across the Canal is of no greater importance than HCID NO. ONE’s 

current public use of the Condemned Property.  Further, the location of the HCWID 3 Pipe across 

the Canal is not of paramount importance to the public, and the HCWID 3 Pipe could be located 

at another place that would not practically destroy HCID NO. ONE’s infrastructure and ability to 

service the public.  HCWID NO. 3 could place HCWID 3 Pipe in a different location, one that 

does not interfere with HCID NO. ONE’s Canal, Pipes, or operations.    Because HCWID NO. 3 

cannot establish that its public use is of paramount importance to that which the Condemned 

Property is currently devoted, and HCWID NO. 3 can install the HCWID 3 Pipe at a different 

location that does not materially interfere with or substantially destroy HCID NO. ONE’s use of 

the Condemned Property, it cannot satisfy its burden under the paramount purpose standard.  

Therefore, permitting the condemnation of this property, which is already devoted to a public use, 

is improper.   

3. PRAYER 

 WHEREFORE, PREMISES CONSIDERED, HIDALGO COUNTY IRRIGATION 

DISTRICT NO. ONE prays that upon the trial on the merits Condemnor take nothing by this suit 

against Condemnee, that Condemnee recover its reasonable attorney’s fees and for such other 

relief in law or equity to which Condemnee may be justly entitled.    
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Respectfully submitted, 
 
      ATLAS, HALL & RODRIGUEZ, LLP 
      P. O. Box 3725 (78502-3725) 
      818 W. Pecan Blvd. 
      McAllen, Texas 78501 
      Phone: (956) 682-5501 
      Facsimile: (956) 686-6109 
 
      By:  /s/ Daniel G. Gurwitz       _________ 
       Daniel G. Gurwitz 
       State Bar No. 00787608 
       Email: dgurwitz@atlashall.com    
       Meredith D. Helle 
       State Bar No. 24106188 
       Email: mhelle@atlashall.com  
       ATTORNEYS FOR CONDEMNEE  
 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing instrument has been forwarded 

in compliance with the Texas Rules of Civil Procedure on this 5th_ day of March 2020 as follows: 

 
W. Brad Anderson  
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
banderson@jw.com 
 
Randolph K. Whittington 
Law Office of Randolph Kimble Whittington 
2014 E. Harrison Ave.  
Harlingen, Texas 78550 
Tel: (956) 423-7200 
Fax: (956) 423-7999 
chagofuentes@rkwlaw.com  

 
_/s/ Daniel G. Gurwitz_______ 
Daniel G. Gurwitz 
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CAUSE NO. CCD-0517-D 

 
 

CONDEMNEE’S PLEA TO THE JURISDICTION  
 
 NOW COMES HIDALGO COUNTY IRRIGATION DISTRICT NO. ONE, Defendant-

Condemnee in the above-entitled and numbered cause, and in addition to its Answer and Written 

Statement of Objections, files this its Plea to the Jurisdiction, and in support thereof respectfully 

shows unto the Court as follows:  

1. PLEA TO THE JURISDICTION 

1.1  HIDALGO COUNTY IRRIGATION DISTRICT NO. ONE (“HCID NO. ONE”) 

asks this Court to dismiss Plaintiff’s suit because the court lacks jurisdiction.  This Court does not 

have jurisdiction over this suit because Plaintiff has not demonstrated and cannot affirmatively 

demonstrate that this Court has jurisdiction to hear the suit or that any statute exists that waives 

the government’s immunity from suit.  See Learners Online, Inc. v. Dallas ISD, 333 S.W.3d 636, 

640 (Tex. App. – Dallas 2009, no pet.); City of Waco v. Lopez, 259 S.W.3d 147, 150 (Tex. 2008); 

see also In re Lazy W Dist. No. 1, 493 S.W.3d 538, 544 (Tex. 2016).  The Texas Legislature has 

not waived Defendant’s immunity from suit for this claim.  Plaintiff’s suit involves a claim against 

the HCID No. One to condemn subsurface easement rights in and under property owned by HCID 

No. One.  

 1.2 A governmental entity cannot be sued unless the Legislature has waived that 

entity’s immunity from suit for that specific claim.  Tex. Dep’t of Transp. v. Jones, 8 S.W.3d 636, 
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638 (Tex. 1999); Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 405 (Tex. 1997).  Nothing in any 

statute or act of the Texas Legislature gives Plaintiff the authority to file this suit against 

Defendant.  See In re Lazy W Dist. No. 1, 493 S.W.3d 538, 544 (Tex. 2016) (holding a water 

district can assert immunity from suit even against a suit for condemnation on an easement by 

another governmental entity).     

2. PRAYER 

 WHEREFORE, PREMISES CONSIDERED, HIDALGO COUNTY IRRIGATION 

DISTRICT NO. ONE prays that this lawsuit be dismissed for lack of subject matter jurisdiction 

due to governmental immunity and for such other relief in law or equity to which Condemnee may 

be justly entitled.    

 
Respectfully submitted, 

 
      ATLAS, HALL & RODRIGUEZ, LLP 
      P. O. Box 3725 (78502-3725) 
      818 W. Pecan Blvd. 
      McAllen, Texas 78501 
      Phone: (956) 682-5501 
      Facsimile: (956) 686-6109 
 
      By:  /s/ Daniel G. Gurwitz       _________ 
       Daniel G. Gurwitz 
       State Bar No. 00787608 
       Email: dgurwitz@atlashall.com    
       Meredith D. Helle 
       State Bar No. 24106188 
       Email: mhelle@atlashall.com  
       Allison Boyle 
       State Bar No. 24087197 
       Email: aboyle@atlashall.com  
 
       ATTORNEYS FOR CONDEMNEE  
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing instrument has been forwarded 

in compliance with the Texas Rules of Civil Procedure on this 1st_ day of June 2020 as follows: 

 
W. Brad Anderson  
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
banderson@jw.com 
 
Randolph K. Whittington 
Law Office of Randolph Kimble Whittington 
2014 E. Harrison Ave.  
Harlingen, Texas 78550 
Tel: (956) 423-7200 
Fax: (956) 423-7999 
chagofuentes@rkwlaw.com  

 
_/s/ Daniel G. Gurwitz_______ 
Daniel G. Gurwitz 
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CAUSE NO.  CCD-0517-D 
 
HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO. 3 
      Condemnor, 
 
V. 
 
HIDALGO COUNTY IRRIGATION 
DISTRICT NO. 1 
      Condemnee. 

§ 
§ 
§ 
§ 
§ 
§
§ 
§ 
§ 

EMINENT DOMAIN PROCEEDING 
 
 
IN THE COUNTY COURT AT LAW NO. 4 
 
 
HIDALGO COUNTY, TEXAS 

 
HIDALGO COUNTY WATER IMPROVEMENT DISTRICT NO. 3’S  

MOTION FOR ISSUANCE OF WRIT OF POSSESSION 
 

TO THE HONORABLE JUDGE OF SAID COURT: 

 COMES NOW Hidalgo County Water Improvement District No. 3 (“Water District 3”) 

and files this Motion for Issuance of Writ of Possession, and in support thereof respectfully states 

as follows: 

I. INTRODUCTION AND FACTUAL BACKGROUND 
 
1. Water District 3 has filed a petition in the above-styled and numbered proceeding 

in which it seeks to acquire by condemnation certain property rights as will enable it to construct, 

operate, and maintain a water pipeline to be located in a ten-foot wide subsurface easement under 

the property described in the petition. 

2. The Court appointed three disinterested real property owners of Hidalgo County, 

Texas as Special Commissioners to assess just compensation in this condemnation case.  On 

February 12, 2020, the Special Commissioner held a hearing and awarded $1,900.00 as adequate 

compensation for Water District 3’s subsurface easement.              

3. On February 14, 2020 , Water District 3 tendered its check into the Court’s Registry 

for $1,900.00 made payable to the Hidalgo County Clerk’s Office, Cause No. CCD-0517-D.  A 

CAUSE NO. CCD-0517-D 

HIDALGO COUNTY WATER EMINENT DOMAIN PROCEEDING 
IMPROVEMENT DISTRICT NO. 3 

Condemnor, 
IN THE COUNTY COURT AT LAW NO. 4 

V. 

HIDALGO COUNTY IRRIGATION 
DISTRICT NO. 1 

Condemnee. 

HIDALGO COUNTY, TEXAS 
<o><0>un<o><0>un<o><0>un 

HIDALGO COUNTY WATER IMPROVEMENT DISTRICT NO. 3’S 
MOTION FOR ISSUANCE OF WRIT OF POSSESSION 

TO THE HONORABLE JUDGE OF SAID COURT: 
COMES NOW Hidalgo County Water Improvement District No. 3 (“Water District 3”) 

and files this Motion for Issuance of Writ of Possession, and in support thereof respectfully states 

as follows: 

I. INTRODUCTION AND FACTUAL BACKGROUND 
1. Water District 3 has filed a petition in the above-styled and numbered proceeding 

in which it seeks to acquire by condemnation certain property rights as will enable it to construct, 

operate, and maintain a water pipeline to be located in a ten—foot wide subsurface easement under 

the property described in the petition. 

2. The Court appointed three disinterested real property owners of Hidalgo County, 

Texas as Special Commissioners to assess just compensation in this condemnation case. On 

February l2, 2020, the Special Commissioner held a hearing and awarded $1,900.00 as adequate 

compensation for Water District 3’s subsurface easement. 

3. On February 14, 2020 , Water District 3 tendered its check into the Court’s Registry 

for $1,900.00 made payable to the Hidalgo County Clerk’s Office, Cause No. CCD-05l7—D. A 

26l2733lv.2
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receipt demonstrating payment is attached hereto as Exhibit “A” and incorporated herein by 

reference.  

4. On March 5, 2020, Defendant Hidalgo County Irrigation District No. 1 (“Irrigation 

District 1”) filed its Original Answer and Statement of Objections to the Special Commissioners’ 

Award, effectively converting what was an administrative proceeding into a judicial action.1  On 

June 1, 2020, Irrigation District 1 followed up its Original Answer and Statement of Objections by 

filing a Plea to the Jurisdiction.  As of the filing of this motion, Irrigation District 1 has taken no 

further action with respect to the allegations set forth in its Original Answer and Statement of 

Objections or its Plea to the Jurisdiction. 

II. ARGUMENT AND AUTHORITIES 

5. Section 21.021(a) of the Texas Property Code governs a condemnor’s right to 

possess property pending further litigation in condemnation actions.  It mandates that, after Special 

Commissioners have made an award, a condemnor is entitled to take immediate possession of a 

condemnee’s property pending the results of further litigation if the condemnor: 

1) deposits all amounts awarded by the Special Commissioners into the Court’s 
Registry subject to the order of the property owner; 

2) deposits with the court a surety bond, issued by a surety company qualified to 
do business in this State, in the amount of money awarded by the Special 
Commissioners as damages, conditioned to secure the payment of an award of 
damages by the court in excess of the award of the Special Commissioners; and 

3) executes a cost bond that has two or more good and solvent sureties approved 
by the judge of the court in which the proceeding is pending and conditioned to 

                                                 
1 Condemnation cases begin with an administrative proceeding and, if necessary, the administrative proceeding is 
followed by a judicial one.  City of Tyler v. Beck, 196 S.W.3d 784, 786 (Tex. 2006)(“Upon the filing of objections, 
the [special commissioners’] award is vacated and the administrative proceeding converts to a judicial proceeding.”).   
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the [special commissioners’] award is Vacated and the administrative proceeding converts to a judicial proceeding”). 
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secure the payment of additional costs that may be awarded to the property 
owner by the trial court or on appeal.2  

Section 21.021(c) provides that if the condemning entity is a water improvement district, then it is  

“not required to deposit a bond or the amount equal to the award of damages under Subdivisions 

(2) and (3) of [21.021] (a).”3  

The requirements outlined in section 21.021(a) are exhaustive; upon satisfaction, the 

condemning authority is entitled to immediate possession, which may be effectuated by the Court’s 

issuance of a writ of possession.4  The decision to comply with section 21.021(a) and to take 

immediate possession is subject to the sole discretion of the condemnor, and a condemnee has no 

power to interfere with that right.5   

The primary purpose of section 21.021 is to allow a party “to possess the condemned 

property pending the determination of fact issues through the judicial process.”6  The right to 

immediate possession stands even while a property owner challenges a condemnor’s eminent 

                                                 
2 TEX. PROP. CODE § 21.021(a)(1)-(3). 
3 TEX. PROP. CODE § 21.021(c). 
 
4 See City of Austin v. Whittington, 384 S.W.3d 766, 773 (Tex. 2012) (“During that litigation, the condemnor may take 
possession of the condemned property by paying the damages determined by the special commissioners and executing 
a bond approved by the court to secure payment of potential additional costs that could be awarded at trial or on 
appeal.”); Hooks v. Fourth Court of Appeals, 808 S.W.2d 56, 60–61 (Tex. 1991) (orig. proceeding) (“A condemnor 
takes constructive possession of property when it deposits the commissioners’ award into the registry of the court”); 
Murray v. Devco, Ltd., 731 S.W.2d 555, 557 (Tex. 1987) (“After the Commissioners have made an award in a 
condemnation proceeding, a condemnor may take possession of the condemned property pending litigation if the 
condemnor pays the award to the property owner or the court and executes a bond.”); Anderson v. Teco Pipeline Co., 
985 S.W.2d 559, 563 (Tex. App.—San Antonio 1998, pet. denied) (“After special commissioners have made an award, 
the condemnor may take possession of the disputed property pending further litigation if it deposits the amount of the 
award into the court’s registry.”); Houston Lighting & Power Co. v. Klein Indep. Sch. Dist., 739 S.W.2d 508, 518–19 
(Tex. App.—Houston [14th Dist.] 1987, writ denied); Houston, B. & T. R. Co. v. Hornberger, 141 S.W. 311, 313 
(Tex. Civ. App.—Galveston 1911, no writ) (discussing the former Article 4471 of the Revised Statutes of the state of 
Texas of 1895); Russell v. State, Cause No. 02-14-00178-CV, 2015 Tex. App. LEXIS 3843, 2015 WL 1743745, at *3 
(Tex. App.—Fort Worth Apr. 16, 2015, no pet.) (“A condemnor that complies with property code section 21.021 is 
rightfully in possession of the property and cannot be guilty of trespass.”); State v. Gordon, Cause No. 14-94-00868-
CV, 1996 Tex. App. LEXIS 605, 1996 WL 65405, at *4 (Tex. App.—Houston [14th Dist.] Feb. 15, 1996, writ 
denied);.  
5 Gordon, 1996 WL 65405, at *4. 
6 In re Tex. Rice Land Partners, Ltd., 402 S.W.3d 334, 339 (Tex. App.—Beaumont 2013, no pet.). 
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2 TEx. PROP. CODE § 21.02l(a)(1)—(3). 
3 TEx. PROP. CODE § 21.021(c). 
4 See City ofAustin v. Whittington, 384 S.W.3d 766, 773 (Tex. 2012) (“During that litigation, the condemnor may take 
possession of the condemned property by paying the damages determined by the special commissioners and executing 
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985 S.W.2d 559, 563 (Tex, App.—San Antonio 1998, pet, denied) (“After special commissioners have made an award, 
the condemnor may take possession of the disputed property pending further litigation if it deposits the amount of the 
award into the court’s registry”); Houston Lighting & Power Co. v. Klein Indep. Sch. Dist, 739 S.W.2d 508, 518—19 
(Tex. App.—1-iouston [14th Dist.] 1987, writ denied); Houston, B. & T. R. Co. v. Hornberger, 141 S.W. 311, 313 
(Tex. Civ. App.—Galveston 1911, no writ) (discussing the former Article 4471 of the Revised Statutes ofthe state of 
Texas of 1895); Russell v. State, Cause No. O2-14-00178-CV, 2015 Tex. App. LEXIS 3843, 2015 WL 1743745, at *3 
(Tex. App.—Fort Worth Apr. 16, 2015, no pet.) (“A condemnor that complies with property code section 21.021 is 

rightfully in possession of the property a.nd cannot be guilty oftrespass”); State v. Gordon, Cause No. 14—94—00868— 
CV, 1996 Tex. App. LEXIS 605, 1996 WL 65405, at *4 (Tex. App.—Houston [14th Dist.] Feb. 15, 1996, writ 
denied);. 

5 Gordon, 1996 WL 65405, at *4. 
6 In re Tex. Rice Land Partners, Ltd, 402 S.W.3d 334, 339 (Tex. App.—Beaumont 2013, no pet.). 
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domain authority.7  If it is later decided that a condemnor did not have the right to condemn certain 

property, section 21.044 of the Texas Property Code allows the court to award the property owner 

damages that resulted from the temporary possession.8   

The Texas Supreme Court has held that this procedural safeguard is sufficient to protect 

property owners like Irrigation District 1, who challenge an entity’s eminent domain authority after 

the entity has already taken possession.9  Said another way, a condemnee’s right to damages under 

section 21.044 is an adequate remedy at law, and a condemnee is not entitled to a de facto 

injunction preventing a condemnor from taking possession by merely alleging that the condemnor 

lacks eminent domain authority.10   

                                                 
7 See Denbury Green Pipeline-Texas, LLC v. Tex. Rice Land Partners, Ltd., 510 S.W.3d 909, 912 (Tex. 2017) (“While 
the suit was pending, Denbury Green took possession of Texas Rice’s property pursuant to section 21.021(a) of the 
Texas Property Code, which allows a condemnor to take possession even while the property owner challenges the 
condemnor’s eminent domain authority.  Denbury Green then surveyed for and constructed the Green Line.”) (internal 
citation omitted); Hornberger, 141 S.W. at 314 (“The right is expressly given the corporation seeking to condemn to 
enter upon and take possession of the property ‘pending litigation,’ and the right of the landowner to his writ of 
restitution . . . only accrues when upon a ‘final decision of the case’ it is determined that the right to condemn the 
property does not exist.”). 
8 TEX. PROP. CODE § 21.044. 
9 See Harris County v. Gordon, 616 S.W.2d 167, 169 (Tex. 1981) (“The Court of Civil Appeals wrote that the County 
did not have the authority to condemn for a fee simple, and on this basis granted the temporary injunction.  However, 
this action ignores the landowner’s remedy provided by Article 3268(3).  This statutory remedy provides for damages 
to the landowner for the use of the land when the condemnor does not have the right to condemn.  The only limit on 
this award is the value of the property.  The Gordons have an adequate remedy at law if it is later determined that 
Harris County did not have authority to condemn for a fee simple.  Therefore, the Court of Civil Appeals erred in 
granting the injunction on the grounds stated.”). 
10 See Harris County, 616 S.W.2d at 169; In re JDN Real Estate-McKinney, L.P., 211 S.W.3d 907, 915–16 (Tex. 
App.—Dallas 2006, orig. proceeding) (“Pursuant to section 21.044(a) of the Texas Property Code, if a 
condemnor took possession of property pending litigation and did not have the right to condemn that property, the 
court may award the property owner the damages that resulted from the condemnor’s temporary possession. This 
statutory remedy provides for damages to the property owner for the use of the property when the condemnor does 
not have the right to condemn that property. As a result, this statutory remedy provides a property owner with an 
adequate remedy by appeal if it is later determined the condemnor did not have the authority to condemn the 
property.”) (internal citations omitted); Gordon, 1996 WL 65405, at *4 (“[T]he property code permits a condemnor, 
in its sole discretion, to elect to make a deposit equal to the commissioners’ award and take immediate possession of 
the premises, instead of waiting for the jury’s decision.”); City of Houston, Cause No. B14-85-646-CV, 1985 Tex. 
App. LEXIS 12630, at *8 (Tex. App.—Houston [14th Dist.] Dec. 19, 1985, no writ). 
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Water District 3 has strictly complied with Section 21.021 of the Texas Property Code and 

is entitled to take immediate possession of the property described in its petition pending further 

litigation.  Specifically, Water District 3 has deposited all amounts awarded by the Special 

Commissioners into the Court’s Registry subject to the order of Condemnee.  Accordingly, Water 

District 3 may immediately take possession of the property described in the petition, and a writ of 

possession should be issued by the Clerk of this Court, commanding the sheriff or constable of this 

county or any constable within Texas to deliver possession of the property to Water District 3, and 

to make return of the writ, showing its due execution. 

III. PRAYER 
 
WHEREFORE, PREMISES CONSIDERED, Condemnor Hidalgo County Water 

Improvement District No. 3, respectfully requests that this Court enter an order directing the Clerk 

of the Court to issue a writ of possession commanding the sheriff or constable to deliver possession 

of the property to Water District 3, and grant Water District 3 all other relief, at law or in equity, 

to which it may show itself to be justly entitled.  

 
 
 

Respectfully submitted, 

 
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX  78701 
(512) 236-2000 
(512) 236-2002 - Fax 
 
By: /s/ W. Brad Anderson  
W. Brad Anderson 
State Bar No. 24055106 
Email: banderson@jw.com 

 
 

  

Water District 3 has strictly complied with Section 21.021 of the Texas Property Code and 

is entitled to take immediate possession of the property described in its petition pending further 

litigation. Specifically, Water District 3 has deposited all amounts awarded by the Special 

Commissioners into the Court’s Registry subject to the order of Condemnee. Accordingly, Water 

District 3 may immediately take possession of the property described in the petition, and a writ of 

possession should be issued by the Clerk of this Court, commanding the sheriff or constable of this 

county or any constable within Texas to deliver possession of the property to Water District 3, and 

to make return of the writ, showing its due execution. 

III. PRAYER 
WHEREFORE, PREMISES CONSIDERED, Condemnor Hidalgo County Water 

Improvement District No. 3, respectfully requests that this Court enter an order directing the Clerk 

of the Court to issue a writ of possession commanding the sheriff or constable to deliver possession 

of the property to Water District 3, and grant Water District 3 all other relief, at law or in equity, 

to which it may show itself to be justly entitled. 

Respectfully submitted, 

JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX 78701 
(512)236-2000 
(512) 236-2002 — Fax 

By: 6/ W. Brad Anderson 
W. Brad Anderson 
State Bar No. 24055106 
Email: banderson@jw.com 
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Law Office of Randolph Kimble Whittington 
2014 East Harrison Avenue 
Harlingen, Texas 78550 
Phone: (956) 423-7200  
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com 
 
Randolph K. Whittington – 21404500 

 
ATTORNEYS FOR DEFENDANT 
HIDALGO COUNTY WATER 
IMPROVEMENT  
DISTRICT NO. 3 

 
 
 
 

CERTIFICATE OF SERVICE 
 

 This is to certify that a true and correct copy of this filing was served on the following counsel 
of record via the Court’s electronic filing system on June 29, 2020: 
 
Daniel G. Gurwitz 
Atlas Hall & Rodriguez, L.L.P. 
818 Pecan 
McAllen, TX  78501 
dgurwitz@atlashall.com 
 

/s/ W. Brad Anderson  
Brad Anderson 

Law Office of Randolph Kimble Whittington 
2014 East Harrison Avenue 
Harlingen, Texas 78550 
Phone: (956) 423-7200 
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com 

Randolph K. Whittington — 21404500 

ATTORNEYS FOR DEFENDANT 
HIDALGO COUNTY WATER 
IMPROVEMENT 
DISTRICT NO. 3 

CERTIFICATE OF SERVICE 
This is to certify that a true and correct copy of this filing was served on the following counsel 

of record via the Court’s electronic filing system on June 29, 2020: 

Daniel G. Gurwitz 
Atlas Hall & Rodriguez, L.L.P. 
8 l 8 Pecan 
McAllen, TX 78501 
dgurwitz@atlashall.com 
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,5 " / Arturo Guajardo Jr. 

/, Hidalgo County Clerk 
P.O. Box 58,'Edinburg, Texas 78540 

phone: 956.318.2100 fax: 956.318.2251 

Payor Receipt No 
Hidalgo County Water Improvement District No. 3 202o-oo2067 
1401 McKinney 
SUI“? 1900 Transaction Date 
Houston, TX 77010 02/14/202C 

[ 
Description Amount Paid 

On Behalf Of Hidalgo County Water Improvement District No. 3 
CCD-0517-D ' 

Hidaigo County Water Improvement District No. 3 VS. Hidalgo County Irrigation District No. 1 

Trust Account 
Registry (CV) 1,900.00 
SUBTOTAL 1,900.00 

PAYMENT TOTAL 1,900.00 

Check (Ref #9025) Tendered 1,900.00 
Total Tendered 1,900.00 

Change 0.00 

47/35 HHIDALGO COUNTY WATER IMPROVEMENT DIST #3 
02/14/2020 Cashier Audit 
02:54 PM Station BK4 16825373 
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Electronically Submitted
7/30/2020 4:19 PM

Hidalgo County Clerk
Accepted by: Daniela Blanco

CAUSE NO. CCD-0517-D

HIDALGO COUNTY WATER § EMINENT DOMAIN PROCEEDING
IMPROVEMENT DISTRICT NO. 3 §

Condemnor, §

V. § IN THE COUNTY COURT AT LAW NO. 4

HIDALGO COUNTY IRRIGATION §

DISTRICT NO. 1 §

Condemnee. § HIDALGO COUNTY, TEXAS

ORDER GRANTING HIDALGO COUNTY IRRIGATION
DISTRICT NO. l’S PLEA TO THE JURISDICTION

BE IT REMEMBERED that on
, 2020, came to be heard

Condemnee Hidalgo County Irrigation District N0. 1’s Plea t0 the Jurisdiction. The Court, having

considered Condemnee’s Plea t0 the Jurisdiction, all responses and replies thereto, the pleadings and

evidence, the arguments of counsel, and all other matters properly before it, the Court is 0f the opinion

that said Plea to the Jurisdiction should be GRANTED and that this condemnation proceeding should

be dismissed for lack of subj ect matter jurisdiction.

IT IS THEREFORE, ORDERED, ADJUDGED and DECREED that Condemnee Hidalgo

County Irrigation District N0. 1’s Plea to the Jufisdiction be GRANTED;

IT IS FURTHER ORDERED, ADJUDGED and DECREED that all claims asserted by Hidalgo

County Water Improvement District No. 3 in the above—entitled and numbered cause are hereby

DISMISSED for lack of subject matter jurisdiction.

A11 relief not expressly granted herein is hereby DENIED. The clerk shall send a copy 0f this

Order t0 counsel for the parties.

SIGNED this day 0f
,
2020.

JUDGE PRESIDING8/3/2020 2:39 PM

SEF

July 20

3rd                   August
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Q
Daniel G. Gurwitz, Meredith D. Helle, ATLAS, HALL & RODRIGUEZ, LLP, 818 W. Pecan B1Vd.,

McAllen, Texas 78501, dgurwitz@atlashall.com mhelle@atlashall.com

W. Brad Anderson, JACKSON WALKER L.L.P., 100 Congress Avenue, Suite 1100, Austin, Texas

78701, Tel: (512) 236-2000, Fax: (512) 236-2002, banderson@jw.com

Randolph K. Whittington, LAW OFFICE OF RANDOLPH KIMBLE WHITTINGTON, 2014 E.

Harrison Ave., Harlingen, Texas 78550, Tel: (956) 423-7200, Fax: (956) 423-7999,

chagofilenteséfirkwlawcom
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CAUSE NO.  CCD-0517-D 

 

HIDALGO COUNTY WATER 

IMPROVEMENT DISTRICT NO. 3 

      Condemnor, 

 

V. 

 

HIDALGO COUNTY IRRIGATION 

DISTRICT NO. 1 

      Condemnee. 

§ 

§ 

§ 

§ 

§ 

§

§ 

§ 

§ 

EMINENT DOMAIN PROCEEDING 

 

 

IN THE COUNTY COURT AT LAW NO. 4 

 

 

HIDALGO COUNTY, TEXAS 

 

CONDEMNOR’S NOTICE OF TEMPORARY 

SUSPENSION OF ORDER OF DISMISSAL AND EMERGENCY MOTION  

FOR IMMEDIATE TEMPORARY POSSESSION OF EASEMENT PENDING APPEAL 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

 Hidalgo County Water Improvement District No. 3 (“Water District 3”), Condemnor in the 

above-entitled and numbered cause, files the following Notice of Stay and Emergency Motion for 

Immediate Temporary Possession of Easement Pending Appeal, and in support thereof would 

respectfully show: 

I. NOTICE OF SUSPENSION OF ENFORCEMENT OF ORDER OF DISMISSAL PENDING 

APPEAL  

 

 A.  Procedural Background 

 

 1. This is a condemnation case related to the extension of Water District 3’s raw water 

pipeline (“the Pipeline”) currently being constructed in conjunction with the extension of 

Bicentennial Boulevard in the City of McAllen, Texas (“the City”).1 In August 2019, the City 

granted Water District 3 an easement for the Pipeline to be installed within the public right-of-way 

 
1 The construction of both the pipeline and Bicentennial Boulevard began in January 2020 pursuant to an Interlocal 

Cooperation Agreement between Water District 3 and the City and a construction contract between the City and its 

contractor, Texas Cordia Construction (“TCC”). Over the last eight months, the contractor has installed approximately 

3,100 feet of the Pipeline. To date, Water District 3 has spent more than $1,000,000 on this project. In no more than 

a few days, the contractor will have installed the Pipeline to a location at which it would begin crossing under Irrigation 

District 1’s canal right-of-way using the subsurface easement which is the subject of this condemnation proceeding. 

See the affidavit of Frank Ferris, P.E., the engineer for Water District 3, attached to this motion as Exhibit D.  
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of Bicentennial Boulevard (see Exhibit D-1 attached hereto),and the City and Water District 3 

executed an interlocal agreement governing construction of the Pipeline in that same public right-

of-way (see Exhibit D-2 attached hereto).2 In short order, Water District 3 secured a crossing 

agreement from Hidalgo County Irrigation District No. 2, an affected landowner along the 

Pipeline’s route. The only other affected landowner along the route is Hidalgo County Irrigation 

District No. 1 (“Irrigation District 1”).  

2. In November 2019, following numerous efforts to secure permission to cross under 

Irrigation District 1’s property, and after Irrigation District 1 had repeatedly refused to consent, 

Water District 3 was forced to file this condemnation proceeding, seeking a 0.05-acre subsurface 

only easement located within the public right-of-way of Bicentennial Boulevard and the right-of-

way of Irrigation District 1’s canal. The Court appointed Special Commissioners to assess the 

damages associated with the acquisition. The Special Commissioners awarded Irrigation District 

1 $1,900.00 as adequate compensation for the subsurface easement rights. Water District 3 

promptly tendered the amount of the award into the registry of the Court and satisfied all statutory 

requirements necessary to be entitled to immediate possession of the condemned easement.   

 3. Irrigation District 1 then filed its Original Answer and Statement of Objections to 

the Special Commissioners’ Award, effectively converting what was an administrative proceeding 

into a judicial action. On June 1, 2020, Irrigation District 1 followed up by filing its Plea to the 

Jurisdiction, asserting (erroneously) that governmental immunity protects it from condemnation 

proceedings.3 Based on its payment of the Special Commissioner’s Award, Water District 3 then 

 
2 In addition to its right to construct the Pipeline pursuant to the easement and interlocal agreement with the City, 

Water District 3 has a statutory right to install the Pipeline in the public right-of-way of Bicentennial Boulevard under 

Section 49.220 of the Texas Water Code.  

 
3 Irrigation District 1’s attempt to prevent Water District 3 from exercising its statutory powers has not been limited 

to this erroneous claim of governmental immunity. Irrigation District 1 also sued the City for breach of contract in a 

separate proceeding and, although Water District 3 was not initially named as a party, Irrigation District 1 included a 

EXHIBIT A-8 



3 

 

filed its statutory Motion for Issuance of Writ of Possession (“Motion for Temporary Possession”), 

seeking temporary possession of the condemned property pending the litigation. Before awarding 

temporary possession to Water District 3, however, the Court signed an order on August 3 granting 

the Plea to the Jurisdiction (“the Order of Dismissal”). There are no precedents supporting the 

Order of Dismissal. No Texas appellate court, including the Texas Supreme Court, has ever held 

that an irrigation district or any other governmental body is entitled to immunity in a condemnation 

proceeding. 

 4. On August 12, 2020, Water District 3 then filed a Notice of Appeal of the Order of 

Dismissal. A true and correct copy of the Notice of Appeal is attached hereto as Exhibit A and is 

incorporated herein by reference.  

 B. Notice of Temporary Suspension of Order of Dismissal Pending Appeal 

 5. Enforcement of the Order of Dismissal is suspended pending the appeal. Water 

District 3 is a duly created Water Control and Improvement District organized under the laws of 

the State of Texas, having all powers, rights, privileges and functions conferred by general law 

upon any district created pursuant to Article 16, Section 59 of the Constitution of the State of 

Texas, and those specific powers enumerated in Chapter 49 and Chapter 51 of the Texas Water 

Code. Therefore, no supersedeas bond or other form of security is necessary to suspend 

enforcement of the Order of Dismissal. TEX. WATER CODE § 49.222(b); TEX. CIV. PRAC. & REM. 

CODE § 6.003(b)(1); TEX. R. APP. P. 25.1(h)(2). Instead, the filing of the Notice of Appeal, in and 

of itself, suspends enforcement of the Order of Dismissal.4 

 
request to enjoin the construction of both Bicentennial Boulevard and the Pipeline. The City filed a third party petition 

against Water District 3. Although Water District 3 has recently filed claims against the City and Irrigation District 1, 

this condemnation action is the appropriate proceeding for Water District 3 to acquire an easement to cross under 

Irrigation District 1’s canal. 

  
4 A true and correct copy of the 1921 Commissioners’ Court order creating Water District 3 is attached hereto as 

Exhibit B and is incorporated herein by reference. See also Exhibit C (true and correct copy of 1926 resolution 
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II. EMERGENCY MOTION FOR IMMEDIATE TEMPORARY POSSESSION OF THE 

 EASEMENT PENDING APPEAL 

 

 A. Emergency Nature of the Motion 

6. In the meantime, unless Water District 3 is awarded a writ of temporary possession 

pending the appeal, the subject matter of the appeal is threatened. Specifically, while Water District 

3 is appealing this Court’s Order of Dismissal, Irrigation District 1 is working to destroy the subject 

matter of the appeal (and the litigation altogether), thereby mooting the appeal. Together with the 

City, Irrigation District 1 is doing so by attempting to manipulate the boundaries of the contested 

easement - and therefore the Bicentennial Boulevard right-of-way itself - to exclude any easement 

awarded in the condemnation proceeding. Awarding Water District 3 immediate temporary 

possession pending the appeal - to which it was already entitled before this Court’s Order of 

Dismissal - will preserve the subject matter of the appeal. 

B. Factual Background  

7. On June 17, 2020, almost an entire year after Water District 3 secured its own 

easement from the City, Irrigation District 1 and the City entered into an “Easement in Gross 

Agreement,” recorded as Document No. 3121836 in the Official Records of Hidalgo County, 

Texas (“the Gross Agreement”). In the Gross Agreement, Irrigation District 1 conveyed an 

easement to the City for 0.40 acres out of Irrigation District 1’s canal right-of-way “for the 

installation, construction, operation, maintenance, replacement, repair, upgrade, and removal of 

the road, sidewalks, curb and gutter, commonly known as the Bicentennial Boulevard project.” A 

true and correct copy of the Gross Agreement is attached hereto as Exhibit D-3. 

 
converting Water District 3 from a water control district to a water control and improvement district and referring to 

Water District 3 as “Hidalgo County Water Improvement District No. 3.”  
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8. Although Bicentennial Boulevard is a public roadway, and the Gross Agreement 

conveys an easement for the public right-of-way, Irrigation District 1 and the City are attempting 

to use the Gross Agreement to torpedo Water District 3’s right to install the Pipeline in that same 

area. First, the Gross Agreement relocates the eastern boundary of Bicentennial Boulevard right-

of-way so that Water District 3’s easement from the City and the condemned easement are no 

longer within the public right-of-way of Bicentennial Boulevard. Second, Irrigation District 1 and 

the City included certain (impermissible) restrictions on the use of the public’s right-of-way 

designed to prohibit installation of the Pipeline. For example, the Gross Agreement prohibits 

“installation of any pipeline or any underground facility on, in or under [Irrigation District 1’s] 

siphon,” and further provides that if the City “installs or allows the installation of any pipeline or 

underground infrastructure on, in or under [Irrigation District 1’s] siphon, the Easement granted 

here [i.e., Bicentennial Boulevard and its right-of-way] is immediately extinguished and thereafter 

null and void ab initio.” The obvious target of these activities is the Pipeline and Water District 

3’s right, just like any other utility, to install utility infrastructure in a public right-of-way, as well 

as its contractual right to construct the Pipeline in the Bicentennial Boulevard right-of-way.  Third, 

the Gross Agreement provides that the easement and related rights are an “exclusive easement in 

gross for the benefit of City.” Again, this will deprive various parties, including Water District 3, 

of their common law and statutory rights to install utilities and other facilities in the public right-

of-way of the roadway in the vicinity of the easement Water District 3 is seeking to condemn in 

the instant proceeding. The Gross Agreement provides the City with an easement for the right-of-

way of a public roadway. Restrictions like those included in the Gross Agreement by the City and 
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Irrigation District 1 which restrict the use of that public right-of-way are contrary to public policy 

and void.5 

The City is continuing to construct the extension of Bicentennial Boulevard over the route 

of the Pipeline. If Water District 3 is deprived of its statutory rights to possess the condemned 

easement and to construct its Pipeline in the public right-of-way of a public roadway pending this 

appeal, the City will continue and complete construction of the Bicentennial Boulevard extension 

and Water District 3 will be unable to install the rest of the Pipeline without incurring prohibitive 

cost increases as described in the attached affidavit of Frank Ferris, P.E.   

C. The Status Quo at the time the Court signed its Order of Dismissal is  

  that the Water District 3 had a Statutory Right to Immediate   

  Temporary Possession of the Easement Pending Appeal 

 

9. Section 21.021(a) of the Texas Property Code governs a condemnor’s right to 

possess property pending further litigation in condemnation actions.  It mandates that, after Special 

Commissioners have made an award, a condemnor is entitled to take immediate possession of a 

condemnee’s property pending the results of further litigation if the condemnor: 

1) deposits all amounts awarded by the Special Commissioners into the Court’s 

Registry subject to the order of the property owner; 

2) deposits with the court a surety bond, issued by a surety company qualified to 

do business in this State, in the amount of money awarded by the Special 

Commissioners as damages, conditioned to secure the payment of an award of 

damages by the court in excess of the award of the Special Commissioners; and 

3) executes a cost bond that has two or more good and solvent sureties approved 

by the judge of the court in which the proceeding is pending and conditioned to 

secure the payment of additional costs that may be awarded to the property 

owner by the trial court or on appeal.  

 
5 Harlingen Irrigation District Cameron County No. 1 v. Caprock Communications Corp., 49 S.W.3d 520, 532 (Tex. 

App.-Corpus Christi 2001, pet. denied). 
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TEX. PROP. CODE § 21.021(a)(1)-(3). Section 21.021(c) goes on to provide that if the condemning 

entity is a water improvement district, it is  “not required to deposit a bond or the amount equal to 

the award of damages under Subdivisions (2) and (3) of [21.021] (a).”  

The requirements outlined in section 21.021(a) are exhaustive; upon satisfaction, the 

condemning authority is entitled to immediate temporary possession, which may be effectuated by 

the Court’s issuance of a writ of possession.6  The decision to comply with section 21.021(a) and 

to take immediate possession is subject to the sole discretion of the condemnor, and a condemnee 

has no power to interfere with that right.7   

The primary purpose of section 21.021 is to allow a party “to possess the condemned 

property pending the determination of fact issues through the judicial process.”8 The right to 

immediate possession stands even while a property owner challenges a condemnor’s eminent 

domain authority.9  

 
6 See City of Austin v. Whittington, 384 S.W.3d 766, 773 (Tex. 2012) (“During that litigation, the condemnor may take 

possession of the condemned property by paying the damages determined by the special commissioners and executing 

a bond approved by the court to secure payment of potential additional costs that could be awarded at trial or on 

appeal.”); Hooks v. Fourth Court of Appeals, 808 S.W.2d 56, 60–61 (Tex. 1991) (orig. proceeding) (“A condemnor 

takes constructive possession of property when it deposits the commissioners’ award into the registry of the court”); 

Murray v. Devco, Ltd., 731 S.W.2d 555, 557 (Tex. 1987) (“After the Commissioners have made an award in a 

condemnation proceeding, a condemnor may take possession of the condemned property pending litigation if the 

condemnor pays the award to the property owner or the court and executes a bond.”); Anderson v. Teco Pipeline Co., 

985 S.W.2d 559, 563 (Tex. App.—San Antonio 1998, pet. denied) (“After special commissioners have made an award, 

the condemnor may take possession of the disputed property pending further litigation if it deposits the amount of the 

award into the court’s registry.”); Houston Lighting & Power Co. v. Klein Indep. Sch. Dist., 739 S.W.2d 508, 518–19 

(Tex. App.—Houston [14th Dist.] 1987, writ denied); Houston, B. & T. R. Co. v. Hornberger, 141 S.W. 311, 313 

(Tex. Civ. App.—Galveston 1911, no writ) (discussing the former Article 4471 of the Revised Statutes of the state of 

Texas of 1895); Russell v. State, Cause No. 02-14-00178-CV, 2015 Tex. App. LEXIS 3843, 2015 WL 1743745, at *3 

(Tex. App.—Fort Worth Apr. 16, 2015, no pet.) (“A condemnor that complies with property code section 21.021 is 

rightfully in possession of the property and cannot be guilty of trespass.”); State v. Gordon, Cause No. 14-94-00868-

CV, 1996 Tex. App. LEXIS 605, 1996 WL 65405, at *4 (Tex. App.—Houston [14th Dist.] Feb. 15, 1996, writ 

denied);.  

7 Gordon, 1996 WL 65405, at *4. 

8 In re Tex. Rice Land Partners, Ltd., 402 S.W.3d 334, 339 (Tex. App.—Beaumont 2013, no pet.). 

9 See Denbury Green Pipeline-Texas, LLC v. Tex. Rice Land Partners, Ltd., 510 S.W.3d 909, 912 (Tex. 2017) (“While 

the suit was pending, Denbury Green took possession of Texas Rice’s property pursuant to section 21.021(a) of the 

Texas Property Code, which allows a condemnor to take possession even while the property owner challenges the 

condemnor’s eminent domain authority.  Denbury Green then surveyed for and constructed the Green Line.”) (internal 
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10. In the case at bar, while Irrigation District 1 has challenged Water District 3’s 

eminent domain authority in its Original Answer and Statement of Objections, the Court decided 

instead to dismiss the case for want of jurisdiction based upon governmental immunity. This 

distinction, however, does not affect the status quo at the time the Order of Dismissal was signed: 

Water District 3 was entitled – and still is because of the appellate stay – to immediate temporary 

possession of the easement that is the subject of the condemnation pending the final disposition of 

the litigation. E.g. In re Newton, 146 S.W.3d 648, 651 (Tex. 2004) (defining status quo as the “last, 

actual, peaceable, non-contested status which preceded the pending controversy.”). The “pending 

controversy” is whether Irrigation District 1 is entitled to governmental immunity in condemnation 

proceedings. In turn, Water District 3’s absolute statutory right to immediate temporary possession 

of the condemned easement pursuant to Section 21.021 was the “last, actual, peaceable, non-

contested status which preceded the pending controversy.” This is what the status quo should 

therefore be for purposes of this emergency motion.10  

11. Moreover, Irrigation District 1 has an adequate legal remedy in the ultimate event 

Water District 3 is not entitled to permanent possession. If the Court of Appeals determines that 

Irrigation District 1 does not have governmental immunity, the case will be remanded to determine 

the merits. If it is ultimately decided that Water District 3 does not have eminent domain authority, 

Irrigation District 1’s legal remedy for Water District 3’s temporary possession during the 

litigation is found in section 21.044 of the Property Code. That section allows the Court to award 

 
citation omitted); Hornberger, 141 S.W. at 314 (“The right is expressly given the corporation seeking to condemn to 

enter upon and take possession of the property ‘pending litigation,’ and the right of the landowner to his writ of 

restitution . . . only accrues when upon a ‘final decision of the case’ it is determined that the right to condemn the 

property does not exist.”). 

10 Water District 3’s statutory right under section 21.021 to immediate temporary possession pending the ultimate 

outcome of the condemnation proceeding is not contestable. The very purpose of the statute is to award the condemnor 

temporary possession during the litigation. Until the litigation is concluded, therefore, Water District 3’s statutory 

right of temporary possession is continuous and ongoing. 
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the property owner damages that resulted from the condemnor’s temporary possession. The Texas 

Supreme Court has held that this procedural safeguard is sufficient to protect property owners like 

Irrigation District 1, who challenge an entity’s eminent domain authority after the entity has 

already taken possession.11  Said another way, a condemnee’s right to damages under section 

21.044 is an adequate remedy at law, and a condemnee is not entitled to a de facto injunction 

preventing a condemnor from taking possession by merely alleging that the condemnor lacks 

eminent domain authority.12  

CONCLUSION 

Water District 3 has strictly complied with Section 21.021 of the Property Code and is 

entitled to take immediate temporary possession of the property described in its petition pending 

further litigation, including the appeal. Water District 3 has deposited all amounts awarded by the 

Special Commissioners into the Court’s Registry subject to the order of Condemnee. Water 

District 3 has also complied with the rules governing perfection of appeal by a governmental entity. 

Specifically, Water District 3 has timely filed a notice of appeal, the effect of which is to suspend 

the Court’s Order of Dismissal on the Plea to the Jurisdiction pending the appeal.  Accordingly, 

 
11 See Harris County v. Gordon, 616 S.W.2d 167, 169 (Tex. 1981) (“The Court of Civil Appeals wrote that the County 

did not have the authority to condemn for a fee simple, and on this basis granted the temporary injunction.  However, 

this action ignores the landowner’s remedy provided by Article 3268(3).  This statutory remedy provides for damages 

to the landowner for the use of the land when the condemnor does not have the right to condemn.  The only limit on 

this award is the value of the property.  The Gordons have an adequate remedy at law if it is later determined that 

Harris County did not have authority to condemn for a fee simple.  Therefore, the Court of Civil Appeals erred in 

granting the injunction on the grounds stated.”). 

12 See Harris County, 616 S.W.2d at 169; In re JDN Real Estate-McKinney, L.P., 211 S.W.3d 907, 915–16 (Tex. 

App.—Dallas 2006, orig. proceeding) (“Pursuant to section 21.044(a) of the Texas Property Code, if a 

condemnor took possession of property pending litigation and did not have the right to condemn that property, the 

court may award the property owner the damages that resulted from the condemnor’s temporary possession. This 

statutory remedy provides for damages to the property owner for the use of the property when the condemnor does 

not have the right to condemn that property. As a result, this statutory remedy provides a property owner with an 

adequate remedy by appeal if it is later determined the condemnor did not have the authority to condemn the 

property.”) (internal citations omitted); Gordon, 1996 WL 65405, at *4 (“[T]he property code permits a condemnor, 

in its sole discretion, to elect to make a deposit equal to the commissioners’ award and take immediate possession of 

the premises, instead of waiting for the jury’s decision.”); City of Houston, Cause No. B14-85-646-CV, 1985 Tex. 

App. LEXIS 12630, at *8 (Tex. App.—Houston [14th Dist.] Dec. 19, 1985, no writ). 
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Water District 3  may immediately take possession of the property described in the petition, and a 

writ of possession should be issued by the Clerk of this Court, commanding the sheriff or constable 

of this county or any constable within Texas to deliver possession of the property to Water District 

3, and to make return of the writ, showing its due execution. 

PRAYER 

 

Condemnor Hidalgo County Water Improvement District No. 3 respectfully prays that this 

Court enter an order directing the Clerk of the Court to issue a writ of possession commanding the 

sheriff or constable to deliver possession of the property to Water District 3 pending the appeal, 

and grant Water District 3 all other relief, at law or in equity, to which it may show itself to be 

justly entitled. 
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Respectfully submitted, 

 

Frank Weathered P.C. 

P.O. Box 6935 

Corpus Christi, TX 78466 

Phone: (361) 904-3157  

 

By: /s/ Frank Weathered 

Frank Weathered 

State Bar No. 20998600 

Email: frank@weatheredlaw.com   

W. Brad Anderson 

State Bar No. 24055106 

JACKSON WALKER L.L.P. 

100 Congress Avenue, Suite 1100 

Austin, TX  78701 

Phone: (512) 236-2000 

Fax: (512) 236-2002 

Email: banderson@jw.com 

  
Randolph K. Whittington 

State Bar No. 21404500 

Law Office of Randolph Kimble Whittington 

2014 East Harrison Avenue 

Harlingen, Texas 78550 

Phone: (956) 423-7200  

Fax: (956) 423-7999 

Email: chagofuentes@rkwlaw.com 

 

ATTORNEYS FOR CONDEMNOR 

HIDALGO COUNTY WATER 

IMPROVEMENT  

DISTRICT NO. 3 
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CERTIFICATE OF SERVICE 

 

 This is to certify that a true and correct copy of this filing was served on the following counsel 

of record via the Court’s electronic filing system on August 17, 2020: 

 

Daniel G. Gurwitz 

Atlas Hall & Rodriguez, L.L.P. 

818 Pecan 

McAllen, TX  78501 
dgurwitz@atlashall.com   

/s/ Frank Weathered  

Frank Weathered 
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CAUSE NO. CCD-0517-D 
 
HIDALGO COUNTY WATER § EMINENT DOMAIN 
IMPROVEMENT DISTRICT NO. 3 § PROCEEDING 
Condemnor,  §  
  §  
  § IN THE COUNTY COURT  
v.  § AT LAW No. 4 
  §  
HIDALGO COUNTY IRRIGATION § HIDALGO COUNTY, TEXAS 
DISTRICT NO. 1         § 
Condemnee,  §  

   
CONDEMNOR’S NOTICE OF APPEAL  

 
1. Hidalgo County Water Improvement District No. 3 (“Water District 3”), 

Condemnor herein, intends and desires to appeal from the Court’s Order Granting Condemnee’s 

Plea to the Jurisdiction (“the Order of Dismissal”), which was signed on August 3, 2020. The 

Order of Dismissal dismisses all parties and claims in the lawsuit. It is, therefore, a final judgment.1  

2. Plaintiff is appealing to the Thirteenth Court of Appeals.  

3. Since Water District 3 is a duly created Water Control and Improvement District 

organized under the laws of the State of Texas, no supersedeas bond or other form of security is 

necessary to suspend the Order of Dismissal pending this appeal.  TEX. CIV. PRAC. & REM. CODE 

§ 6.003(b)(1); TEX. WATER CODE § 49.222(b); TEX. R. APP. P. 25.1(h)(2). Instead, the filing of this 

notice has the effect of suspending the Order of Dismissal pending appeal.     

  

 
1 In the unlikely event the Court of Appeals determines that the Order of Dismissal is interlocutory, then in the 
alternative, Water District 3 hereby gives notice that it is appealing the Order of Dismissal pursuant to TEX. CIV. PRAC. 
& REM. CODE § 51.014(a)(8), in which case the appeal is accelerated. The appeal is not a parental termination or child 
protection case.   
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     Respectfully submitted, 

FRANK WEATHERED, P.C. 
Attorney-at-Law 
P.O. Box 6935 
Corpus Christi, Texas 78466 
(361) 904-3157 (Telephone) 
frank@weatheredlaw.com 

By: /s/ Frank Weathered  
SBN 20998600 
 
W. Brad Anderson 
State Bar No. 24055106 
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX  78701 
Phone: (512) 236-2000 
Fax: (512) 236-2002 
Email: banderson@jw.com  

  
Randolph K. Whittington 
State Bar No. 21404500 
Law Office of Randolph Kimble Whittington 
2014 East Harrison Avenue 
Harlingen, Texas 78550 
Phone: (956) 423-7200  
Fax: (956) 423-7999 
Email: chagofuentes@rkwlaw.com     

 
ATTORNEYS FOR CONDEMNOR,  
HIDALGO COUNTY WATER IMPROVEMENT  
DISTRICT NO. 3 
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CERTIFICATE OF SERVICE 
 

 A copy of this document was served by electronic service on August 12, 2020, upon the 

following: 

Ms. Kathy S. Mills 
Clerk, Thirteenth Court of Appeals 
Nueces County Courthouse 
901 Leopard St., 10th Floor 
Corpus Christi, Texas 78401 
 
Daniel G. Gurwitz 
Atlas Hall & Rodriguez, L.L.P. 
818 Pecan 
McAllen, TX  78501 
dgurwitz@atlashall.com  
       
      /s/ Frank Weathered 
      Frank Weathered 
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EXHIBIT B

C/Copy ot Com~ C::>urt lHnute!l. Hidalgo County \/r. tar Improvement Pia trie t no. 3. 

THE S TATE OF TEXAS: 

COUllTY O::? HIDALGO: BE IT nEI:':ElaIi:!:RED, that there was begun and holden a regular term 

. or the 1Ior.o:':J.ble county Cornm1asioners' court In c.nd for Hidalgo County, Texas, 

nt the Court House thereof, in the C1 ty of Edinburg on the 14th day or 1:.nrch A.D. 

1921. 

Court Wd.S .opened by proclamation of the eneriff ut the Court house door thereot 

at nine o'cloc~: A.U. 

Present; 

Hon. George P.Brown, County Judge. 

W.D.Chnddi~, Co~ty Conmlssioner lTecinct 1100 I, 

Uarvln ~van5 Co~~ty Commissioner of Precinct lTD. ;;!, 

'Georse Brooks., County Comnissioner of Precinct N'-', 3. 

\1.L. Lipscomb, County Commission of Precinct lTo ' 4, 

R. J. Ker~·fln. County Clerk, 

J.C.Epperson, County Attorney. 

A.Y.n~ker. Shcritf 

Whe:reupon, the following proceedings Were had, tOVlit;ft BE IT m:l1!!!!BERED. THAT a regular 

tere ot the Hcnorable Corr.missionera t Court of Hidalgo County, Texas, convened and -held at the Court house ~hereof. in the town of ~dinburg. in the County of Hida.lgo on 

this .. the second llond,:y of· liarch A,D.I92I, being the 14th (lay of llirch A.D.I9~I. 

!here were present: 

Hon George P.BroWll, County Judge 

~.D. Chnddlck. County Cornmis3ioper Preoinct No. I 

!!arvin Lvnna, County Commissioner cf Precinct 1;0. ~, 

George Broo~s. County Commi~sloner of Precinot No.3, 

i1.L. UpBcor.lb, County Cormniaaion of Precinct Ng. 4.:·· 
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( DEED 

R.J. Ker·.-rin. County Clerk, 

J.e,Epperson County Attorney, 

120 j 

:: ..... 
A. Y. Bnker. Sheriff '. a quorum be1ng '}Jreeen t. 

'rho court w~s opened by procln.mo. ti on of the Shori!'! 0.6 provided by law, whereupon the 

rellef/inr; proceedings' were h.:ld, tow1 t: 

• In the ll.o.tter of HidalGo County,W:ltcr Impro1'8ment lJlutrict Uumber · '.lbree~· 

And no\'l , on thief the .I4 th d ny of l.:.:lrch A.D. I9i:!I, belne the second Ll"onday 1n nnto 

month, nt a regula r term of the Honorable Commi t! aioners' Court at HidalGo County,TeXll8, 

In the above mat t·~r. there camo on to considered, examined and canvlls!Jed t he returns of 

n certain ~pecial election held on Snturday. t he 26th day of February A.~ 1921, 1n .. 
certain election precinct 1n Hidalgo COWlty .:l'CL1.S . embracing the terri tory . of the l'ro­

posa:!.. nidalgo Gounty \'lnter Improvemcll.t District number l'hrce. ;;icl election precinct 

h.n.ving been created and eot:l.bli'lhed a.nd · snid election hel.d, in acccrdo.n.oe '\'l ith and 

·purou.-m t to an order of thie Court made anu en·tel'eddcll the loth day ot January A.D. 

I921. tor the Pur1k0f" deterr.rl.nine; 'r/hether oaid Hidalgo County \iater Improvement 

Diotr!ct liumber~~ ,.,ould "be eDta"u11ohed, and tor t:'1e election of nve dlrectors 

tor oaid District. And this court h uv1na examined, conuidered and canvno~ed said re-

tUrns of eaid electi on , and it nppco.ring to th o Court that oaid returns arc in n11 

thin!:o aG rcq uir.ec by 10.'\7 and "erc I!lIlde nnd re turned ·in ~he manner and ti me ,prov ided 

by law ; t hut Baid election W;l8 held llnd c onducted in all reopects .as provided by law 

and the snid order of t h is Court; nnd it further appearing t o the c ourt tha t t here 

4BL 
." ~ ". 

were COost a.t the ::aid elect10n 8ixtr-ae~en (67) votes, of which number flttY~four (5,4) 

votes were CE.ot -FOR THE WATER Il!PROV".o:.!'EHT DIST1HCT- AND of ~hich number t hree (3) 

votes vtere onst "II.GAIHS1' Tm: VlATER U:pnOV1.1"XIIT DISTRICTII, and It appearing to the 

Court, and tnis Court now here findo thnt the majority of 8 aid votes \fero eClot in 

tnvor or the eotabliDhment and Organizatio16f ~nid ~lBtrlot. 

liO'," Ttn.:m'..FCRE. rhe court here noVl f i nds, declareD and decrees. th:lt the results 

of Gaid election is in fOov o r of tho 'eetablish.tl.ent at said Hidalgo f..l OW1ty \1ater Imp_ 

rovement District ::lumber 'fhreo. A~; d. this court having canvaooecl t:'l.(I Votes co.!l~ at 

acid elec tion tor ~l rectoro of oal~ Hidal«o ~ounty ~ater Im~roveQent ~lBtrict Number 

Threo: and it appenring to the Court tho.t at . enid election there \'Jer e cast far the 

following tl..'"Uned perBons tho nWllber 

direc.tors of said HiBtrict, t~)";I it. : 

H.P. Schiffbnur I 
J. \'I, Ewing '16 
E.H. Smith :S3 
Go r don Griffin (i5 
F.B. Freeland .1\5 
T.G. llurrO\7 HI 
F .C. Oro""'o ,'0 
Dr. Osborne :;::2 
L.C. Kelly 5 .' 
J. Collavo ~)O 

Ralph Osborne I 
J.A,Lelncheur 2 
O.C. lletcrson 2 
Tom E~':ing I 

of vote8 set oppoeito thetr respectiye naces tar 

lTo"n, therefore, the court here no .. !indo. declnres o.nd. decrcc~ t ha t J .\.' . Etling. Z .H. 

Smith,Gordon Crtftin, F.~. ,he·eland and. ~.G~ 1!urro'lf rece1ved .tho highest mll:lber ot 

votes cant at'aaid alecti on f or oniel otfica of IHrectors of e aid "i/ate r wprovemcn t 

Distric.t; and., therefore, the 8aiO J.Y1 .~\"d,·'~·g, E..H. Smith, Gord;n Griffin, i'.l.I.5Tee--land and 'f.G. l!ur.ro\t, are ·YOW he re decl:l.red to have been duly c.nci legally elected a.8 

such Directors of en.id Hidalgo L:oun.ty Wo.ter Improvement District number 'l'bree; nnd 

certificate of their election chall be iosucd to them as provided by law; and 
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Wl!Ere::AS. the result ot said election being in'!nvor of the establ1e:hrnent ot eaid 

Hi dO-lgo !.!ounty Wa ~er Improvement District Htu:lber ~nree. V"a here! nbefore fo und and 

decreed: 

IT IS TH1:l~O:U:;. now here by tt:e Court further ordered and decreed' aa :ft:lllows: 

-In the !.:attcr of the Petition of J.i~. Lelncheur nnd eighty tao) othere pra.ying 

tor the estnblisiur.ent of a water Improver.c.ent district as in said Petition described 

and naJ:"£d Hida.lgo ~ounty \"ater Improver.:ent l>iatrict nwn-oer :i.'hree-. 

~ BE IT Kli01.','N, that ::nn election \7<!S culled fo"!" that purpose in enid District nnd 

hele on the ~6th day of February A,JJ. 19~I. and a mn.jori ty of the resident tz:....~ payers 

vo t1 ng t~erea t vo t ed in favor of the orea. t Ion of 53.1 d Dis trio tn. 

no' .... T:!J:lU:FO:'1E, It is decl.:lred t:"lat said .oietrict hes been legally established under 

the nnn:e of IIHidalgo County ',inter Improve:.tcnt Diatrict Uu."nber 'ibree- with the tollowing 

metes and bounds ll
: 

.~ 
" Beginni~g at the S.W. cor~er of Lot 13 of Section ~ of tne P.idnlgo Canal Company's 

subdivision of l'orciones 64,65, and 66, Hidalgo c.:ounty, Texas; for the S. \7. corner of 

this survey; 

Thence S. 80-45 E with t:1C South line of Lota 13 and 14, Section ~, 2928 teet; 

'I'hence :H 09-15 E. 2640 feet to the N.L. corner of "Lot II, Section 2; ":J.,,,,,.9 
'.i.'hence S 80 .. 45 E 2853 to the \7. l1n~ of canal riGht" 

pany's unin Canal: 

of way of the nio Grnnde "Com .. 

Thence 1~ 09-15 E wIth the ','I ,line of l3aid canal right of way 10,560 feet to 

the S.E. c~rne!" of Lot 8, Section 4 of the Hidnlgo Canal Company's SUbd"!Vi8iO+f 

Porciones 64,65 and 66; 

Thence wi th the South lIne of eaid Lot 8, N 80-45 \1 1389 feet more or Ieee to the 

S.W. cor!1er of ,said Lot 8; 

Thence H 09_15 E 1320 fe,et t:J the 11. y/" corner of eaid Lot 8; 

Thence S 00-45 E 1389 tect more or lC88 to the Vleet line of the .I.\io Grande Canal 

Comp~ny's right-of-way; 

'.i'hcnce \'lith the Y.'est line ot said right-ot-way U 09 .. .15 E 4946.8 feet more or leS8 

to the i!1tersection with ;.the south right-ot-way line of Hidalgo County Drainage 

Dietrict 1:0. I; :/ . riBht-or-WnY~f eaid lIr a,inage District H 82 .. 55 "f 1052 feet to Thence with 5 aid -'. 
n point of curve; 

Thence follo\"ling a curve to the right, whose radius is 2590 feet, tor Q. die-

tnnce of 1560 feet to a, point of tangent; 

Thence N 36-15 II 1280 feet to n point of curve; 

Thence :follol1ing (i. curve to the left, whose radius is 2070 feet, tor a distance 

ot 1?30 teet to a point of sangent; 

The~ce II ?O-OO W 1I1.4 rect more or lese to the intersection 'of the south right­

or-way line of Drainage Distric,t 210. I, cnd the East right-of-way line of the 1!cAlleh 

lliin Canal; y... 
Thence with said right-of-'1iay line at said J.:cAllen !!ain Canal l! 09-15 E 12:21,4 

feet to the 1!1tereection of the north-right-o'f-way line of Drainage District Ho I! 

'.menee with said llorth rlc;ht-of-',;,ay line of said ..0ralnnge lJi:3trict Ho. I S. 70-eO 

E 1020 feet to n point of curve; . 

Thence follo .... 1ne a curve to t he right whose radius is 3~70 feet, for a dis-

to-nee of 1730, feet, to n point of tc.ngent; 

Thence S. 36-15 B 1200 :teet to a point o.f curve; 
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'l'hcnce following n. curve to the left wh?l3c radiuB in 1390 tect, tor n diatnnce ot' 640 

fect to the ~a6t line of Lot, 2, Section b of the Hidalgo .Canal Company'o subdivision' 

of Porciones 64, li5 and 66; r 
\ 
\ 

Thence wi th bast Lot the lIne of oald " Section 5, and East lIne of Lot '15, ", 
SO,ction 6 U 09-15 E 1260 feet to the N,E, corner of 

Thene e ...... 1 th the North 11no of the S~· of Lot 15, 

the N.il, corner of the sl of enid Lot 15, tiectlon 6; , 

the st of Lot 15, Section 6; -
:lection 6, U 80-45 \'1. 1454 teet' to 

Thence wlth~dte Weot lIne of st of said Lot 15. ~ect1on 6, S 09-15 W ..... 660 teet to 

the S. VI. corner; ~~ 
Thence with the South line of l..ot I4,· .;;lectian 6 j N 80-45 W 1464 teet tothe S.W. 

corner of said." lot; 

, 'Thence with the "l/est line of sn,id Lot T4. U 09 .. 15;:' 660 feot to the n. Vi corner ot 

the si -of said Lot 14. being also the S.B. corner of ll* of Lot 13, Section 6: 

Thence with the South line of the n·}" of Lot 13, uection 6, N 80 ... 4,5 VI 1464 teet to 

the l!:aat line at the 14:Allen L'.o.in ennal Hisht-of-.. lay; 

Thence with said L:.cAllen l!nin t..:a.nal right-of':'17ny 11 09-15 E 660 teet to the 11.\1. 

corner or ~ot I J , Seotion 6; 

Thence with tho Harth line of Lot 13, Section 6, S 80-45 E 1464 feet to the N.E. 

corner of said lot; 

Thence wIth the 1:11.st line of Lot 13, Section 6, 8 09-15 VI 660 fC£lt to the S.E. 

corner of the !;t of oaid Lot 13, Section 6, ·being aleo 'the 11,\1. corner of the S} r£ 

Lot 14, Section 6; 

Thence with the N. line of the st of Lot 14. Seotion 6,8·80-45 E 1464 :feet to 

the N,E c'orner of the st of Lot 14, being 0.100 the S,W corner of the li-i· of Lot I5. 

Section 6; ~ 

,48;1 
:.. .,..: 

Thence with tho V/es.t line of ~ots 

IT. W. corner 'of Lot 10, Section 6j 

I5 nnd) ro. Section.6. 11 09-15.}; 1980 feet to ,tJ::;.-
"-.-----------

'll1ence \71th the North line or Lot 10, Sectian 6, S. 80-45 E ~54. teet to the 

H.E. corner of silid Lot 10; 

_ Thence r.ith the e3.at line of eaid l.ot 10, S 09-15 "-tl 1:320 teet to the ::i.E. corner 

at Baid Lot 10, be1ne: aluo the S.W.comer of .Lot 9. Section 6; 

'l'hence with the south 11no of Lot 9, Section 6, of the .lldnlgo Canal CompDlly 1 o 

'subdivision of I-or!:ionea 64,55 rtnd 66, S. 00 .. 45 E 1454 feet to the 'o:ieat 

Rio Grande Cnnal ~m::IpanyIB right-of-nay; 

~'i)1ence wi,,;h the \'Ieot right-of-way line of snld co.nal company(e right-of-\1ay, 

1-1.09 .. 15 E 404.12 feet to the H.B. b_9r:ne!of Lot I Bcction 1:3 at the liidnleo·t:nnal 

CO!npm'lY'B -subdivlo:.on of Porcionea 64,65 and 66; 

~ Thence with the Horth l1'no of Lots 1,2,3 seotion 13,. U 80-45 YJ 439~ teet to 

the N.W corner of j'ot :3, Section 13; 

'l'hEfnce Vl'lth the \/eet line ot ~oto 3,6 nnd II, Seotion 13, S 09-15 W 3960 
. , 

:Ceet to the SoY!. c(,rner at l..ot II, 3ection 13, being also the H.E. carner of .. Lot 13, 

Section' 13; 

T'nence with t he Harth line of Lot 13, ~ection 13. l:l 80-4.5.\1 1464. feet to tho 

East right-of-';,:lY line of the l!cAUcn L:aio Go,nnl; v 

· ... hence Oil! -th the bast right-of-'::e.y li~e >or said 

22,280 tect to the intersection withtthe llorth oity lin4! 

UcAllen llnin Carial , S'O~-I5 ~' 
" 

of the To .. m:'of L.cAllen; , 
'lhcnce with the }lorth City line of the 'fown of l!cAllen. S. 80-45 B 2917 feet 

to the liorth Enst corner of the Ci ty of llcl~llen; 
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Thence \1'1 th t:1C East line of the C1 ty ot Collien S._ 09-15 \'f 5405-2 feet to the S.E. 

corner of the City of UcAllen; 

Thence '/ith the south line of the Cl ty of lIcAllen N 80-45 \'I 1437 feet to the U.E. 

corner of lialson Add! tion; 

/hence with the EUlJt line otThlsonte Additl.on S 09-I5 \'J 855 feet to the South 

l ' , 1 Ea.st corner of. tlsan a Add tloI:!i 

Thence with t he South line ot 11e160n'0 Addition N 80-4.5 \'/ l5I! teet ito the East. ~ 

rJeht-of-17<lY line or the L~llen llnln Canal; 

'rhence wi th the l!:o.st right -ot-way line of said UcAllen ~in Canal, S. 09-15 \I :3065I-C 

feet to the S,,{l. corner ot Lot 13, Section 2, Described in the first p~ncr~ph.of 

the:;e notes; 

'.:.'hence ~'( Ith the south line of Lota 13. 14 and 15, Section G, and the Horth right­

of-_inS Lr.e of a branch ot the CcJ"llen l4:U.n Canal S. 80-45 }; 3194 teet to the 11.YI. 

corner ot .Lot 2, Section I; 

Thence TIith the \/est line at Lot 2, Section I, S 09-15 \',' 200 teet more or less 

to t.he. intersection of the south rlght-of-\'Io.y~aald branch of the llcAllen llnin Canal: 

-'I'hence with acid south right .. of-way line of suid Branch of the llcJ\.llen l!ain Canal 

1I 80-.45 \'/ 5194 tect mo!'e or less; 

Thence T/ith the S. rig."1t-of-way line or sa.1d ~c.t\.llen I.:ain Canal. 1r 16-00 'if 1900 

"feet. :rr:o.l'e or less, to t he south 1111e of Lot 12 Section 8, of t."1e «..10 Bravo Canal 

Companyt 3 subdivi3bn at ."'orc1on 63; 
I 

'i'hence with the south 1i::e 0-[ 3aid l.ot 12, ::lection 81i 
I 

80-45 W 600 teet more or 

lefJS to the 5.':1 .. cornr:r of Ga~ Lot I~. Section 8; " 

'lhcnce "lith the ':/est line of eaid i.ot 12, SecU'on r=r 09-15 b tS;{O teet more 

or less, to the Ii.'::. corner of the s·} at said Lot 12; .r 

Thence \'li th the llorth_ line of st of Quid Lot I~ I S 80 .. 45 1320 teet more or les6 

to t.~e ll.E corner 

·J.'hence wi th the .t;,aat _ line of 6 aid Lot 1~ Dnd the Y;est line at Lot 39 of the C. 

E. }f~ond Subdivlolon S 09-15 '~'l 2500 feet more or less 

line ot t.1.e !.:cAllen ~in- Canal; 

to the lIorth right-or-way 

The!1ce ifi th t re r1gh t-of-wo.y line ot sa.id 1!cAllen Uain Canal S Xli-OO E 600 feet 

oo:::-e or less to the south line of .Lot :39 o-f the C.J:>. Hacmond Subdivision; 

Thence with the S. line of said lot 39 of, the C.l!:. H<lIn!:lond subdivision S 80 .. 45 

E. 1450 feet. more or les6 to the ,feet right-or-wa.y line of the l.c~llcn,!.:nin Cana1.­

""'Thence with the \"lest right-of- ... :ay line of the 11cJ "llen 1:ain Canal, 11 09 .. 15 E 64,446 

feet It.ore or less to the Harth west corner of the l:ei\llen !lain Cana.l .Right -of-ttay .. 

'l~'lence 'wi th the Harth right-of -":Iay lines of the ~cAllen l.:a.in GancI S 80-45 E 200 

fect to the ll.'.'{ corner of Lot 13, Section 14. ot the Hida.lgo \.!un:l.l ;';ornpanyls Bub:.!1-

vhion of rorciones 63,64 and 65, 

'.!hence "lith the .i:..D.:3t right-of-\'/ay line of the l.lcAU.nn l::uin t:anal S 09-I5 W 64,446 

tee t more or leS8 to ~ h,e point. o~ beginni.ng of this SU1""7CY. the S. '(I co!'ner of 

Lot 13. 3ection 2, Hidalgo t.:ans.l "':OI:lpan1s subdivision at 1'orc10nes 63,G4 and 65, .,...-
Includi"g 7,716..00 acres, more or css, of,vlhioh 327.00 ceres; f:':Ol'e or less, 1a 

included in the l-c .... llen 1.:o.in ~o.no.l ';light-or-way. le:lving a net' c.c~~age7or t Is 
district of ,~,387.00 ncres, ~ore or less. 

·It is furtcer ordered by the Court. that the Clerk .ot: this Cuur.t." be and he is 

hereby. directed to .rt.:l.ke a certified copy ot this order which shall be :riled vlith 

the County Clerl: o~ ·i"iidalgo County,l'ex:l3,. in which t;ounty nnd .LJistrict is situ:Ltcd, 

,J , 
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and said County Clerk' shall cauue eaid certified copy of this Order to be duly 

l'ecorded 1n the cleed recordo of: .enid Hid&. g o .... ounty and ;property -indexed 1n the Game 

~~nncr . proVided for recording nnd indexing of deedo. 

Rend. a~prOVQd and ordered entered. 

TN!: S TA'l'E OE' T£X.AS: 

Geo. P. Brown 
County Judge 

Ual'V 1 n .c:"c.na 
Cor:unl~si o ner ~'reclflct lIo.2 

i '! . u. Chadd 1e k 
Commlos1 oner · d: Precinct !Io. I 

~Geo. Bro oks 
Commiosioncr of .... reclnct UD.3 

W.L. LIpscomb 
Coremia~ oner'ot ~recinct No.4 

ComiTY O~ HlnJ~WC ~ I, R.J':',··tfnJln, Clerk !.;ounty C ourt~ and: Kx"'offlcl0 Clerk of Ule 

CO:JIll.i30ioner ' u Court, in a nd tor Hidalgo \.:ounty, Texas. do hereby certify that t.he 

above and forcBoinC 18 a true and corroct copy of .order of , t ho CommlsQ oners " Court 

ca.nvus3irig the ,resul ts of .:l special election faT directors of said .llistrlct ·'nid~lgo 

County ilo.tcr " Ir,iprove=-cnt lJistrict Humber Three ll 
ll.S the sru::e c.p peoro "or Record in 

" , 
the Commlosioncrs " C9urt Uinutes of H1dalc:o County';:Texas 

et 6eq •• 

Given under my hand and senl ot oftice thia the 12th d~ ~t r4y.A.D.I92I. 

n.J. Kerwin 
County "Clerk nnd l!ox-o!ri"eio c..:.ler~ of the Commissioners 
Court of 1.!1~nlgo (;ounty. Te.xao • 

By A.E.ChnYCZ, Dy.. 

"l'lled Correcord this the 19thdo.y o. ~ liny j921 at 9.28 o'clock "A. u. 

-'i. J. Kerwin ;';.ler k County Court 

Hida.lgo ';0. 'l'eXc'l8. 

j)y A.~.L!hc.vez,Deputy 

ReC8~. _ the_ :rd _d~Y_ o~ :une I92I fit 4.40 0' CI:~,_.k_P_·_l.!_· ____ county Clerk 



McAllen, Texas, March 9th, 1926. 

BE IT REMEMBERED, that the Board of Directors 
of Hidalgo County Water Improvement District No .3 met in 
s pecial session at the office of said District in McAllen, 
Texas, being the regular place for the holding of such 
meetings, on Tuesday, Mar ch 9th, A. D. 1926 with the fol­
lowing directors present and partiCipating therein: 

Mr. T. G. Murrow, President, Mr. H. F. SChiffbauer, 
Se cre tary, Mr. John Baldwin, Mr. 1. G. Cook and Mr. 
A. D. Leavell. 

Mr. Robert Henders on, District Manager, Mr. 
Granger W. Smith Jr., District Assessor and Collector and 
¥.r. B. D. Kimbrough, one of the District' s attorneys, were 
a lso present·. 

The Pre sident called the meeting to order, stated 
a quorum was present, and stated that this meeting had been 
called for the following purposes , to-wit: 

(a) To determine whether or not the Board of: 
Directors should adopt a resolution declaring Hidalgo 
County Water Improvement District No .3 to be a Water 
Control and Lmprovement District under the provision of 
Chapter 25 of the general laws of the 39th Legislature's 
regular session 1925. 

(b) To execute the deed and close the deal be­
tween Hidalgo County Water Improvement District No. 3 and 
David J. Doyle, wherein the said Doyle is purchasing from 
said District Lots 3 and 4 in the Northwest Q.uarter of 
Section No.3 of Hidalgo Canal Company's Subdivision, Por­
ciones 64, 65 and 66 in Hidalgo County, Texas, said deal 
having already been entered into in the form of written 
contract. 

(c) For the purpose of executing a deed to Hi­
dalgo County to the East 15 feet of Lot 14 and the West 15 
feet of Lot 15 in Se.ction 4 liidalgo Canal Company's Subdi­
vision, Porciones 64, 65 and 66, for road purposes. 

(d) For the purpose of exec1:ltj.ngl' a q'illtclai.m 
deed to C. F. Thayer to the South 20.3~~-a·cres,of Lot No .1 
and the South 22.16 acres of Lot No.2 1nd all' of Lots,No.·, 
5 and 6 in Section No.3 of Hidalgo Canal Company's Sub- .. 
division, Porciones 64, 65 and 66 in Hidalgo County, Texas . 

Upon motion by Mr. I. G. Cook, seconded by Mr. 
John Baldwin, and unanimously carried, the President and 
Secretary of the Board of Directors was instructed to exe­
cute, acknowledge a.'1.d deliver the deed to the said David J. 
Doyle upon the delivery to the Secretary of the Board of 
Directors of the notes,as set out in the contract with Mr. 
Doyle, and the payment of the $1,000.00 cash payment to be 
made. 

The President and Secretary were also instructed 
by unanimous vote of the Board of Directors to execute and 
deliver the quitclaim deeds to Hidalgo County above re­
ferred to. 

l' 
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Upon motion by j)'lr. Leavell, seconded by ' r. Cook, 
and unanimously carried, the President and Secretary we·re 
instructed to execute a quitclaim deed conveying the above 
described property to C. F. Thayer. 

----- The following resolution declaring Hidalgo County 
Water Improvement District No. 3 to be a Water Control and 
Improvement District was passed and ordered entered u pon the 
minutes of the said Board by a vote of four for its passage 
and none against its passage: 

RESOLUTION. 

~~REAS, the Board of Directors of Hidalgo Co~~ty 
"'!ater Improvement District No.3 deems it to the best 
interest of said district that it become and be converted 
into a Water Control and Improvement District; therefore, 

BE IT RESOLVED by the Board of Directors of 
Hidalgo County Water Improvement District No.3, that said 
district be, and is hereby declared to be, a Water Control 
s.nd Improvement District under the provisions of Chapter 
25 of the General Laws of the Thirty-ninth Legislature, 
Regular Session, 1925. 

Notice of the adoption of this Resolution sp~ll 
be given by publication thereof in a newspaper published 
in Hidalgo County once a week for two consecutive weeks . 

Upon motion by Mr. Baldwin and se conded by Mr. 
Cook, the meeting adjourned at 8:30 o'clock P. M. 

APPROVED: 

ATTEST: 

u 

J 
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Easements at HCID No. 1 Exhibit

Hidalgo County Water Improvement District No. 3
Bicentennial Boulevard Extension

HCWID No. 3 Condemnation tract at HCID No. 1 crossing.

Easement conveyed by HCID No. 1 to City of McAllen

Easement conveyed by City of McAllen to HCWID No. 3.

LEGEND This exhibit is for
District review and

information purposes
only. NOT A

SURVEY. NOT FOR
RECORD. Prepared
under the supervision

of Frank A. Ferris,
P.E., 70724.

F:
\0

14
2 

HC
W

ID
 N

o.
 3

\1
42

-0
40

 C
an

al
 S

ur
ve

y 
No

rth
 o

f T
re

nt
on

\D
w

g\
14

2-
04

0 
M

cA
lle

n 
Da

ta
 w

ith
 S

ur
fa

ce
.d

w
g,

 1
42

-0
40

 E
as

em
en

ts
 a

t H
CI

D1
 E

xh
ib

it,
 6

/1
8/

20
20

 7
:4

8:
05

 P
M



 
 
 

EXHIBIT D-5 

EXHIBIT D



 
 
 

EXHIBIT D-6 

EXHIBIT D



 
 
 

EXHIBIT D-7 

EXHIBIT D



 
 

EXHIBIT D-8 

EXHIBIT D



 
 
 

EXHIBIT D-9 

EXHIBIT D



 
 
 

EXHIBIT D-10 

EXHIBIT D



From: Ricardo Lizcano <ricardo.lizcano@co.hidalgo.tx.us> 
Sent: Monday, August 24, 2020 10:17 AM
To: dgurwitz@atlashall.com; Frank Weathered <frank@weatheredlaw.com>; banderson@jw.com;
chagofuentes@rkwlaw.com
Cc: ramirez, aida <aida.ramirez@co.hidalgo.tx.us>; lizcano, ricardo <ricardo.lizcano@co.hidalgo.tx.us>
Subject: RE: CCD-0517-D; Hidalgo County Water Improvement District No. 3 vs. Hidalgo County
Irrigation District No. 1, County Court at Law No. 4, Hidalgo County, Texas

Dear Counsel, I was instructed to provide you with a response from the Hon. Fred Garza, Jr., County
Court at Law No. 4, Hidalgo County, Texas on the above-referenced matter. The message is as follows:

"This case is dismissed due to the fact that this Court ruled that it has no subject matter jurisdiction.
Therefore, the Court will not grant any further relief requested by any party."

Judge Fred Garza, Jr.
County Court at Law No. 4

Sincerely,

Ricardo "Rick" Lizcano, Bailiff
County Court at Law No. 4
100 North Closner Blvd.
Edinburg, Texas 78539
(956) 318-2390
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Mel Galvan on behalf of Frank Weathered
Bar No. 20998600
mel@dcklawyers.com
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